
Crystal Pritchard 

Michael Lyle . From:· 
sent: 
To: 

Friday, August 05, 2011 9:09 AM 
'Kelly, John (JUS)' 

Subject: RE: Damages 

The primary damages for the $24M would be foregone revenues from being paid for "operating reserve" which is a 
portion of their capacity which would be on standby to come in to service very quickly if called upon. 

Michael Lyle 
General Counsel and Vice President 

. Legal, Aboriginal & Regulatory Affairs 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario, M5H 1T1 
Direct: 416-969-6035 
Fax: 416.969.6383 · 
Email: michael.lyle@powerauthority.on.ca 

This e~mail message and any files transmitted with it are intended only for the named recipient(s} above and may contain information that is privileged, confidential 
and/or exempt from disclosure. under applicable law. If you are not the intended recipient(s}, any dissemination, distribution or copying of this e-mail message or 
any files transmitted with it is strictly prohibited. If you have received this message in error, or are not the named recipient(s), please notify the sender immediately 
and delete this e-mail message 

From: Kelly, John (JUS) [mailto:John.Kelly@ontario.ca] 
Sent: Augusts, 2011 9:04AM 
To: Michael Lyle 
Subject: RE: Damages 

Mike can you just give me a list of the type of damages they are talking about? Thanks. 

From: Michael Lyle [mailto:Michaei.Lyle@powerauthoritv.on.cal 
Sent: August 5, 2011 9:01 AM 
To: Kelly, John (JUS) 
Subject: Damages 

As per our discussion, this is to confirm that the type of damages OPA would cover are sunk costs (planning, 
engineering, environmental studies, legal costs, payments re the site etc.) including costs re the turbines that cannot be 
mitigated. By the way, the other potential revenues outside of the contract that the arbitration agreement language 
currently leaves open to be claimed by TCE could in our estimate run to an NPV of around $24M. 

Michael Lyle 
General Counsel and Vice President 
Legal, Aboriginal & Regulatory Affairs 
Ontario twer Authority 
120 Adel ide Street West, Suite 1600 
Toronto, ntario, M5H 1T1 
Direct: 416-969-6035 
Fax: 416.969.6383 
Email: michael.lyle@oowerauthoritv.on.ca 
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This e-mail message and any files transmitted with it are intended only for the named recipient(s) above and may contain information that is privileged, confidential 
and/or exempt from disclosure under applicable law. If you are not the intended recipient(s), any dissemination, distribution or copying of this e-mail message or 
any files transmitted with it is strictly prohibited. If you have received this message in error, or are not the named recipient(s), please notify the sender immediately 
and delete this e-mail message 

·~ ~GreatarTOIOII!o's 
20 I. l ·.· . Top EmplOy&~'$ Conada\Greono!t . cr,m 
EmploJon; . ...,..... 

This e-mail message and any files transmitted with it are intended only for the named recipient(s) above and may contain information that is 
privileged, confidential and/or exempt from disclosure under applicable law. If you are not the intended recipient(s), any dissemination, 
distribution or copying of this e-mail message or any files transmitted with it is strictly prohibited. If you have received this message in error, 
or are not the named recipient(s), please notify the sender immediately and delete this e-mail message. 
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Crystal Pritchard 

From: Michael Killeavy 
Sent: 
To: 
Subject: 

Friday, August 05, 2011 8:18 AM 
Michael Lyle; 'Sebastiane, Rocco' 
RE:TCE 

We did some number crunching. The OR market in Ontario is a bit fickle, but assuming that a TCE were to have captured 
all the OR that is could with the plant, we think that this revenue stream might be worth $2-$4 million annually, or in 
NPV terms over a 20-year term with a 5.25% discount rate it's worth $24 to $48 million. 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario 
M5H 1T1 
416-969-6288 
416-520-9788 (CELL) 
416-967-1947 (FAX) 

From: Michael Lyle 
Sent: August 4, 2011 9:11 PM 
To: 'Sebastiane, Rocco'; Michael Killeavy 
Subject: TCE 

Not surprisingly, TCE has stated that it does not like either of the changes to limit their damages to exclude other 
financial loss arising outside the contract or the option for the turbines. On the first issue, they asserted they were being 
"nickel and dimed". Do we have any sense of what might be the potential additional damages from ancillary services 
income etc? Of course, we are on a crazy deadline. TCE has threatened to "do something" if we have not all signed the 
arbitration agreement by 2 tomorrow. 

Michael Lyle 
General Counsel and Vice President 
Legal, Aboriginal & Regulatory Affairs 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario, M5H 1T1 
Direct: 416-969-6035 
Fax: 416.969.6383 
Email: michael.lyle@powerauthority.on.ca 

This e-mail message and any files transmitted with it are intended only for the named recipient(s) above and may contain information that is privileged, confidential 
and/or exempt from disclosure under applicable law. If you are not the intended recipient(s), any dissemination, distribution or copying of this e-mail message or 
any files transmitted with it is strictly prohibited. If you have received this message in error, or are not the named recipient(s), please notify the sender immediately 
and delete this e-mail message 
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Crystal Pritchard 

From: Michael Lyle 
Sent: 
To: 

Friday, August 05, 2011 8:56AM 
Colin Andersen 

Subject: RE:TCE 

Spoke to John Kelly, lawyer at MAG and he indicated that TCE's unwillingness to rule out claiming for this type of 
damages would be of significant concern to Murray. 

Michael Lyle 
General Counsel and Vice President 
Legal, Aboriginal & Regulatory Affairs 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario, M5H 1T1 
Direct: 416-969-6035 
Fax: 416.969.6383 
Email: michael.lyle@powerauthority.on.ca 

This e-mail message and any files transmitted with it are intended only for the named recipient(s) above and may contain information that is privileged, confidential 
and/or exempt from disclosure under applicable law. If you are not the intended recipient(s), any dissemination, distribution or copying of this e-mail message or 
any files transmitted with it is strictly prohibited. If you have received this message in error, or are not the named recipient(s), please notify the sender immediately 
and delete this e-mail message 

From: Colin Andersen 
Sent: AugustS, 2011 8:47 AM 
To: Michael Lyle 
Subject: Re: TCE 

Pis ensure dermot is aware and passes along. I will likewise to .urray and David. For the record as they unlikely to 
reinsert as they felt lowrisk. Priority is finalize sharing mechanism. 

From: Michael Lyle 
Sent: Friday, August OS, 2011 08:19AM 
To: Colin Andersen 
Subject: Fw: TCE 

Nickel and dime? 

From: Michael Killeavy 
Sent: Friday, August OS, 2011 08:18AM 
To: Michael Lyle; 'Sebastiana, Rocco' <RSebastiano@osler.com> 
Subject: RE: TCE 

We did some number crunching. The OR market in Ontario is a bit fickle, but assuming that a TCE were to have captured 
all the OR that is could with the plant, we think that this revenue stream might be worth $2-$4 million annually, or in 
NPV terms over a 20-year term with a S.2S% discount rate it's worth $24 to $48 million. 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
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Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario 
MSH 1T1 
416-969-6288 
416-520-9788 (CELL) 
416-967-1947 (FAX) 

From: Michael Lyle 
Sent: August 4, 2011 9:11 PM 
To: 'Sebastiane, Rocco'; Michael Killeavy 
Subject: TCE 

Not surprisingly, TCE has stated that it does not like either of the changes to limit their damages to exclude other 
financial loss arising outside the contract or the option for the turbines. On the first issue, they asserted they were being 
"nickel and dimed". Do we have any sense of what might be the potential additional damages from ancillary services 
income etc? Of course, we are on a crazy deadline. TCE has threatened to "do something" if we have not all signed the 
arbitration agreement by 2 tomorrow. 

Michael Lyle 
General Counsel and Vice President 
Legal, Aboriginal & Regulatory Affairs 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario, MSH 1T1 
Direct: 416-969-6035 
Fax: 416.969.6383 
Email: michael.lyle@powerauthority.on.ca 

This e-mail message and any files transmitted with it are intended only for the named recipient(s) above and may contain information that is privileged, confidential 
and/or exempt from disclosure under applicable law. If you are not the intended recipient(s), any dissemination, distribution or copying of this e-mail message or 
any files transmitted with it is stricUy prohibited. If you have received this message in error, or are not the named recipient(s), please notify the sender immediately 
and delete this e-mail message 
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Crystal Pritchard 

From: 
Sent: 

Sebastiane, Rocco [RSebastiano@osler.com] 
Friday, August 05, 2011 9:38AM 
Michael Lyle To:. 

Subject: 
Attachments: 

Comments on the OPA!Crown Letter Agreement 
letteragreementreTCE.docx 

Mike, the letter looks good. I have a few minor comments for your consideration. 

Regards, Rocco 

-*--*** 
This e-mail message is privileged, confidential and subject to 
copyright. Any unauthorized use or disclosure is prohibited. 

Le contenu du present courriel est privi!Sgie, confidential et 
soumis a des droits d'auteur. II est interdit de l'utiliser ou 
de le divulguer sans autorisation. 

********************************---·----
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This letter will confirm the basis upon which Her Majesty the Queen in Right of 

Ontario (the "Crown") and the Ontario Power Authority (the "OPA") have agreed 

to divide between themselves responsibility for the payment of any award made 

under an arbitration agreement (the "Arbitration Agreement) entered into 

between TransCanada Energy ltd. ("TCE"), the Crown and the OPA with respect to 

matters related to a contract between TCE and the OPA dated as of October 9, 

2009 (the "CES Contract") for the development and operation of a 900 megawatt 

gas fired generating station in Oakville, Ontario (the "OGS"). 

By letter dated October 7, 2010, the OPA noted the Minister of Energy's 

announcement of the same day that the OGS Qal~Ville gas ~I aRt would not 

proceed. The letter stated that the OPA would not proceed with the contract and 

acknowledged that TCE is entitled to reasonable damages from the OPA, including 

the anticipated financial value of the CES Contract. The letter further stated that 

the OPA would like to begin negotiations with TCE to reach mutual agreement to 

terminate the CES Contract. 

Negotiations have led to agreement that the issues in dispute between TCE, the 

Crown and the OPA related to the decision not to proceed with the OGS should be 

resolved by way of binding arbitration in accordance with the terms of the 

Arbitration Agreement. Section 4.3(c)(ii) of the Arbitration Agreement sets out 

the three components of which the reasonable damages ofTCE are understood to 

be comprised. The Crown and the OPA agree thafit is appropriate to reach 

agreement on which components of damages should be allocated to the Crown 

and which should be allocated to the OPA. 

The Crown and the OPA agree that, notwithstanding any finding of liability as 

between the Respondents (as defined in the Arbitration Agreement) which may 

be determined by the aArbitrator underthe Arbitration Agreement, except where 

the award of the aArbitrator is satisfied by the transfer of an asset of Equivalent 



Value in accordance with section 7.3 of the Arbitration Agreement, the OPA shall 

only be liable for payment of the component of the a~rbitrator's award that is 

described in clause 4.3{c)(ii)(B) of the Arbitration Agreement {costs incurred by 

TCE in connection with either the performance or termination of the CES Contract 

other than costs which have been recovered under the component of damages 

which is net profit to be earned by TCE during the 20 year term of the CES 

Contract as described in clause 4.3(c)(ii)(A)), and the Crown shall be liable for 

payment of all other amounts of the Arbitrator's award. 

The Crown and the OPA acknowledge that this agreement is made for good and 

valuable consideration, the receipt and sufficiency of which is hereby 

acknowledged. [NTD: Mike. Albeit I can't imagine that as between the OPA and 

the Crown that we'd ever argue whether there has been sufficient 

consideration. the reality is that I don't know what the actual consideration 

would be in this case to make this an enforceable contract.] umuuuummmmuumoO 

The Crown and the OPA agree that this letter agreement and its contents are to 

be held in confidence and shall not be disclosed unless disclosure is required 

under the Freedom of Information and Protection of Privacy Act (Ontario) or other 

applicable law. 

Please execute and return to us the duplicate copy of this letter enclosed to 

confirm the foregoing. 

_.-·{Formatted: Font Bold 



Crystal Pritchard 

From: Michael Lyle 
Sent: 
To: 

Friday, August 05, 2011 9:54 AM 
'Dermot Muir' 

Subject: 
Attachments: 

Letter Agreement 
letteragreementreTCE2.docx 

See attached. By the way, what TCE describes as nickel and diming we estimate as a possible NPV of about $24 million of 
additional damages. 

Michael Lyle _ 
General Counsel and Vice President 
Legal, Aboriginal & Regulatory Affairs 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario, M5H 1T1 
Direct: 416-969-6035 
Fax: 416.969.6383 
Email: michael.lyle@powerauthority.on.ca 

This e-mail message and any files transmitted with it are intended only for the named recipient{s) above and may contain information that is privileged, confidential 
and/or exempt from disclosure under applicable law. If you are not the intended reclpient(s), any dissemination, distribution or copying of this e-mail message or 
any files transmitted with it is strictly prohibited. If you have received this message in error, or are not the named recipient(s), please notify the sender immediately 
and delete this e-mail message 
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This l~tter will confirm the basis upon which Her Majesty the Queen in Right of 

Ontario (the "Crown") and the Ontario Power Authority (the "QPA") have agreed 

to divide between themselves responsibility for the payment of any award made 

under an arbitration agreement (the "Arbitration Agreement) entered into 

between TransCanada Energy Ltd. ("TCE"), the Crown and the OPA with respect to 

matters related to a contract between TCE and the OPA dated as of October 9, 

2009 (the "CES Contract") for the development and o~eration of a 900 megawatt 
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be comprised. T~Crown.ftfd the OPA agree that it is appropriate to reach 
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and which should be allocated to the OPA. 

The Crown and the OPA agree that, notwithstanding any finding of liability as 

between the Crown and the OPA which may be determined by the Arbitrator 

underthe Arbitration Agreement, except where the award of the Arbitrator is 

satisfied by the transfer of an asset of Equivalent Value in accordance with section 



7.3 of the Arbitration Agreement, the OPA shall only be liable for payment of the 

component of the Arbitrator's award that is described in clause 4.3(c)(ii)(B) of the 

Arbitration Agreement (costs incurred by TCE in connection with either the 

performance or termination of the CES Contract other than costs which have 

been recovered under the component of damages which is net profit to be 

earned by TCE during the 20 year term of the CES Contract as described in clause 

4.3(c)(ii)(A)) and the Crown shall be liable for all other amounts of the 

Arbitrator's award. 

The Crown and the OPA acknowledge that thi · 

valuable consideration, the receipt and 

acknowledged. 
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Crystal Pritchard 

From: 
Sent: 

Dermot Muir [Dermot.Muir@infrastructureontario.ca] 
Friday,Augus!_05, 2011 3:09 PM 

To: Michael Lyle 
Subject: Arbitration Agreement 
Attachments: Arbitration Agreement August 5 2011.PDF 

Michael: 

Please fmd attached for your records the complete agreement with TCE signatures. 

Regards 

Dermot 

Dermot P. Muir 
General Counsel and Corporate Secretary 
Infrastructure Ontario 
777 Bay Street, 9th Floor 
Toronto, Ontario 
M5G2C8 
(416) 325-2316 
(416) 263-5914 (fax) 
DeimotMuir@infrastructureontario.ca 

SOLICITOR/CLIENT PRIVILEGE 

This e-mail is intended only for the personal and confidential use of the recipient(s) named above. If the reader of this e-mail is not an intended recipient, 
you have received this e-mail in error and any review, dissemination, dishibution or copying is strictly prohibited. If you have received this e-mail in error, 
please notify the sender immediately by return e-mail and permanently delete the copy you received. 
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Crystal Pritchard 

From: 
Sent: 
To: 

Sebastiana, Rocco [RSebastiano@osler.com] 
Friday, August 05, 2011 3:22 PM 
Michael Lyle 

Subject: RE:TCE 

Glad to be of assistance. Have a good weekend, Rocco. 

From: Michael Lyle [mailto:Michaei.Lyle@powerauthority.on.cal 
Sent: Friday, August 05, 2011 3:11 PM 
To: Sebastiana, Rocco 
Subject: TCE 

We got a letter agreement from the Government re division of arbitration award in the form that we provided. 
Thanks for your help. Jim Hinds also wanted me to thank you for your presentation to the Board. 

Michael Lyle 
General Counsel and Vice President 
Legal, Aboriginal & Regulatory Affairs 
Ontario Power Authority · 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario, M5H 1T1 
Direct: 416-969-6035 
Fax: 416.969.6383 
Email: michael.lyle@powerauthority.on.ca 

This e-mail message and any files transmitted with it are intended only for the named recipient(s) above and may contain infonnation that is privileged, 
confidential and/or exempt from disclosure under applicable law. If you are not the intended recipient(s), any dissemination, distribution or copying of 
this e-mail message or any files transmitted with it is strictly prohibited. If you have received this message in error, or are not the named recipient(s), 
please notify the sender immediately and delete this e-mail message 

This e-mail message and any files transmitted with it are intended only for the named recipient(s) above and may contain 
information that is privileged, confidential and/or exempt from disclosure under applicable law. If you are not the intended 
recipient(s), any dissemination, distribution or copying of this e-mail message or any files transmitted with it is strictly prohibited, If 
you have received this message in error, or are not the named recipient(s), please notify the sender immediately and delete this e
mail message. 

This e-mail message is privileged, confidential and subject to 
copyright Any unauthorized use or disclosure is prohibited. 

Le contenu du present courriel est privil8gi8, confidentiel et 
soumis a des droits d'auteur. II est interdit de l'utiliser au 
de le divulguer sans autorisation. 
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Crystal Pritchard 

From: 
Sent: 
To: 
Cc: 
Subject: 
Attachments: 

Michael Lyle 

Michael Lyle 
Tuesday, August 09, 2011 2:53 PM 
'Kelly, John (JUS)'; 'Perun, Halyna N. (MEl)' 
NimiVisram 
FW: Arbitration Agreement 
Arbitration Agreement August 5 2011.PDF 

Genera.! Counsel and Vice President 
Legal, Aboriginal & Regulatory Affairs 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario, M5H 1T1 
Direct: 416-969-6035 
Fax: 416.969.6383 
Email: michael.lyle@powerauthoritv.on.ca 

This e-mail message and any files transmitted with it are intended only for the named recipient(s) above and may contain information that is privileged, confidential 
and/or exempt from disclosure under applicable law. If you are not the intended re_cjpient(s), any dissemination, distribution or copying of this e-mail message or 
any files transmitted with it is strictly prohibited. If you have received this messagE:! in error, or are not the nar:ned recipient(s), please notify the sender immediately 
and delete this e-mail message 

From: Dermot Muir [mailto:Dermot.Muir@infrastructureontario.cal 
Sent: August 5, 2011 3:09PM 
To: Michael Lyle 
Subject: Arbitration Agreement 

Michael: 

Please find attached for your records the complete agreement with TCE si1p1atures. 

Regards 

Dermot 

Dermot P. Muir 
General Counsel and Corporate Secretary 
Infrastructure Ontario 
777 Bay Street, 9th Floor 
Toronto, Ontario 
M5G2C8 
(416) 325-2316 
(416) 263-5914 (fax) 
Dermot.Mlrir@infrastructureontario.ca 

SOLICITOR/CLIENT PRIVILEGE 

'{' 
'-•,b' 

This e-mail is intend~d only for-the personal and confidential use of the recipient(s) named above. If the reader of this e-mail-is not an intended recipient, 
yon hav~ reCeiV~~-this-~~-~ _in.~~r,C1?d _ill!Y. !_ey~ew, dissemination, dis~b.~ti-~:r:': P!. _c~pyfu.g}~ ~C!IY pro~l:Jite~ If you._ have !~eived_this e-mail in error, 

_ plea~e ~otify th~_ ;;_#t'!~:~~~t~Y~E!~~fiii!t-e-:ina,il_ ~~-p~~ntly, 4~~¢t~ ~lu~_!;_Opy-Y.O~-re_ce~!e.d_ - ____ · · -

r· 
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Crystal Pritchard 

From: 
Sent: 
To: 
Subject: 
Attachments: 

Michael Lyle 
Tuesday, August 09, 2011 2:53 PM 
NimiVisram 
FW: Arbitration Agreement 
Arbitration Agreement August 5 2011.PDF 

We should ensure that this is filed appropriately. 

Michael Lyle 
General Counsel and Vice President 
Legal, Aboriginal & Regulatory Affairs 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario, M5H 1T1 
Direct: 416-969-6035 
Fax: 416.969.6383 
Email: michael.lyle@powerauthoritv.on.ca 

This e-mail message and any files transmitted with it are intended only for the named recipient(s) above and may contain information that is privileged, confidential 
and/or exempt from disclosure under applicable law. If you are not the intended recipient(s), any dissemination, distribution or copying of this e-mail message or 
any files transmitted with it is strictly prohibited. If you have received this message in error, or are not the named i"ecipient(s), please notify the sender immediately 
and delete this e-mail message 

From: Dermot Muir [mailto:Dermot.Muir@infrastructureontario.ca] 
Sent: August 5, 2011 3:09 PM 
To: Michael Lyle 
Subject: Arbitration Agreement 

Michael: 

Please find attached for your records the complete agreement with TCE signatures. 

Regards 

Dermot 

Dermot P. Muir 
General Counsel and Corporate Secretary 
Infrastructure Ontario 
777 Bay Street, 9th Floor 
Toronto, Ontario 
M5G2C8 
(416) 325-2316 
(416) 263-5914 (fax) 
Dermot.Mtrir@infrastructureontario.ca 

SOLICITOR/CLIENT PRIVILEGE 

This e-mail is intended only for the personal and confidential use of the recipient(s) named above. If the reader of this e-mail is not an intended recipient~ 
you have received this e-mail in error and any review~ dissemination, ~tribution or copying~- s:frictly prohib~ted If_yQ~_have.re~eiv~~-Ws.e-.m;Ut_in ~-~' , __ . 
please notify the sender immediately by return e-mail and permanently delete the copy you received. . . __ .. . _____ ..... 

• . .-- - .__,. __ :::zc::-.'-'-,·-::-_-::. ___ ~-=~~:::-:~::?-:;::::..=---?..~- -_~- -..=-:~-=-.::-:-~~-=o:7-_;::-~=-=---:._~-""'--
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Crystal Pritchard 

From: NimiVisram 
Sent: 
To: 

Tuesday, August 09, 2011 3:06 PM 
Michael Lyle 

Cc: 
Subject: 

Robert Godhue; Crystal Pritchard 
RE: Arbitration Agreement 

Attached is the link to the electronic file {includes the signed pages from Friday's Board meeting and the Arbitration 
Agreement) . 

L:\General Administration\Filing Lists\PDF Filing List\ Electricity Resources\300164- SWGTA Oakville Generating 
Station\ TCE Final Documents 

Nimi Visram I Executive Assistant and Board Coordinator[ Legal, Aboriginal and Regulatory Affairs I Ontario Power Authority 
~ Please consider your environmental responsibility before printing this email. 

From: Michael Lyle 
Sent: August 9, 2011 2:53 PM 
To: Nimi Visram 
Subject: FW: Arbitration Agreement 

We should ensure that this is filed appropriately. 

Michael Lyle 
General Counsel and Vice President 
Legal, Aboriginal & Regulatory Affairs 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario, M5H 1T1 
Direct: 416-969-6035 
Fax: 416.969.6383 
Email: michael.lyle@powerauthority.on.ca 

This e-mail message and any files transmitted with it are intended only for the named recipient(s) above and may contain information that is privileged, confidential 
and/or exempt from disclosure under applicable taw. If you are not the intended recipient(s), any dissemination, distribution or copying of this e-mail message or 
any files transrttitted with it is strictly prohibited. If you have received this message in error, or are not the named recipient(s), please notify the sender immediately 
and delete this e~mail message 

From: Dermot Muir [mailto:Dermot.Muir@infrastructureontario.ca] 
Sent: August 5, 2011 3:09 PM 
To: Michael Lyle 
Subject: Arbitration Agreement 

Michael: 

Please find attached for your records the complete agreement with TCE signatures. 

Regards 

,Dermot· 
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Dermot P. Muir 
General Counsel and Corporate Secretary 
Infrastructure Ontario 
777 Bay Street, 9th Floor 
Toronto, Ontario 
M5G2C8 
(416) 325-2316 
(416) 263-5914 (fax) 
Dermot.Muir®infrastructureontario.ca 

SOLICITOR/CLIENT PRIVILEGE 

This e-mail is intended only for the personal and confidential use of the recipient(s) named above. If the reader of this e-mail is not an intended recipient, 
you have received this e-mail in error and any review, dissemination, distribution or copying is shictly prohibited. If you have received this e-mail in error, 
please notify the sender immediately by return e-mail and permanently delete the copy you received. 
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From: 
Sent: 
To: 
Cc: 
Subject: 
Attachments: 

Michael Lyle 

Michael lyle 
August9, 20112:53 PM 
'Kelly, John (JUS)'; Perun, Halyna N. (MEl) 
NimiVisram 
FW: Arbitration Agreement 
Arbitration Agreement August 5 2011.PDF 

General Counsel and Vice President 
Legal, Aboriginal & Regulatory Affairs 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario, M5H 1T1 
Direct: 416-969-6035 
Fax: 416.969.6383 
Email: michael.lyle@powerauthoritv.on.ca 

This e-mail message and any files transmitted with it are intended only for the named recipient(s} above and may contain infonnation that is 
privileged, confidential and/or exempt from disclosure under applicable law. If you are not the intended recipient(s), any dissemination, 
distribution or copying of this e-mail message or any files transmitted with it is strictly prohibited. If you have received this message in error, 
or are not the named recipient{s), please notify the sender immediately and delete this e-mail message 

From: Dermot Muir [mailto:Dermot.Muir@infrastructureontario.ca] 
Sent: August 5, 2011 3:09 PM 
To: Michael Lyle 
Subject: Arbitration Agreement 

Michael: 

Please find attached for your records the complete agreement with TCE signatures. 

Regards 

Dermot 

Dermot P. Muir 
General Counsel and Corporate Secretary 
Infrastructure Ontario 
777 Bay Street, 9th Floor 
Toronto, Ontario 
M5G2C8 
(416) 325-2316 
(416) 263-5914 (fax) 
Dermot.Muir@infrastructureontario.ca 

SOLICITOR/CLIENT PRIVILEGE 



This e-mail is intended only for the personal and confidential use of the recipient(s) named above. If the reader of this e-mail is not an 
intended recipient, you have received this e-mail in error and any review, dissemination, distribution or copying is strictly prohibited If 
you have received this e-mail in error, please notify the sender immediately by return e-mail and permanently delete the copy you 
received. 



Crystal Pritchard 

From: 
Sent: 
To: 
Cc: 

Tim Butters 
Tuesday, August 09, 2011 3:28 PM 
Michael Lyle 
Deborah Langelaan 

Subject: FW: Updated Critical Issues List (Request for Revisions) 

Hi Mike, 

Per my note to Michael, I'm assembling information for the Critical Issues List and we're looking for an update 
on the TC negotiations re OGS. When you have a moment, can you please review the below entry on the 

. negotiation process. and let.us knowwhat_we can provide? . 

ISSUE IMPACT & STATUS 

TransCanada - Settlement Negotiations for 
Oakville Generating 
Station (OGS) 

The cancellation by the government of the Oakville Generating 
Station (OGS) in October 2010 triggered discussions with 
TransCanada Energy Ltd. to mutually terminate the OGS 

: contract, but they have yet been able to reach an agreement 
on financial compensation for the cancellation of the project. 
OPA CEO Colin Andersen has sent a letter to the CEO of TCE 
to suggest a third-party mediation as a possible solution to 
settle the commercial dispute. 

From: Michael Killeavy 
Sent: August 9, 2011 3:15 PM 
To: Tim Butters · 
Cc: Deborah Langelaan 

Both organizations have avoided speculating on the 
potential outcome of the negotiations; however, media 
reports have focused on the possibility that the province 
might give TCE the rights to develop a plant in Cambridge 
as compensation for the cancellation of OGS. In the 
absence of an agreement, a lawsuit is possible. 

Subject: Re: Updated Critical Issues List (Request for Revisions) 

Please ask Mike Lyle about what we can put in this document. It's a "live" litigation matter and we need to be careful. 

Deb's my delegate while I'm away. 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide St. West, Suite 1600 
Toronto, Ontario, M5H 1T1 
416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
Michael.killeaw@powerauthority.on.ca 

From: Tim Butters 
Sent: Tuesday, August 09, 2011 03:02 PM 

1. 



To: Michael Killeavy 
Subject: Updated Critical Issues List (Request for Revisions) 

Hi Michael, 

As you know, communications is responsible for the Critical Issues List that is delivered to the Board 
as an attachment to the monthly CEO report. 

Per Colin's direction, the approach for the revised document is it will feature no more than 10 urgent 
issues that require discussion or analysis at the board level. 

For the purpose of this update, I am looking for your revisions to the TransCanada settlement 
negotiations entry. 

I'm hoping I can get your edits to the below entry by tomorrow (August 10) at 2:00PM. 

ISSUE IMPACT & STATUS 

TransCanada - Settlement Negotiations for 
Oakville Generating 
Station (OGS) 

The cancellation by the government of the Oakville Generating 
Station (OGS) in October 2010 triggered discussions with 
TransCanada Energy Ltd. to mutually terminate the OGS 
contract, but they have yet been able to reach an agreement 
on financial compensation for the cancellation of the project. 
OPA CEO Colin Andersen has sent a letter to the CEO of TCE 
to suggest a third-party mediation as a possible solution to 
settle the commercial dis ute. 

Tim Butters 1 Media Relations Specialist 
Ontario Power Authority 
120 Adelaide St W., Suite 1600 I Toronto, Ontario, MSH 1Tl 

Both organizations have avoided speculating on the 
potential outcome of the negotiations; however, media 
reports have focused on the possibility that the province 
might give TCE the rights to develop a plant in Cambridge 
as compensation for the cancellation of OGS. In the 
absence of an agreement, a lawsuit is possible. 

Phone: 416.969.6249 I Fax: 416.967.19471 Email: tim.butters@powerauthoritv.on.ca 
~ Please consider your environmental responsibility before printing this email 

This e-mail message and any files transmitted with it are intended only for the named recipient(s) above and may contain information that is privileged~ confidential 
and/or exempt from disclosure under applicable law. If you are not the intended recipient(s), any dissemination, distribution or copying of this e-mail message or any 
files transmitted with it is strictly prohibited. if you have received this message in error, or are not the named recipient(s), please notify the sender immediOtely and 
delete this e--mail message. 
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Crystal Pritchard 

From: 
Sent: 
To: 

Cc: 
Subject: 
Attachments: 

Categories: 

John Zych 
Tuesday, September 06, 2011 1 :00 PM 
Michael Lyle; JoAnne Butler; Kristin Jenkins; Shawn Cronkwright; Michael Killeavy; Susan 
Kennedy 
NimiVisram 
RECENT BOARD MINUTES 
DRAFT- Minutes of Board of Directors Meeting- July 29, 2011.doc; DRAFT- Minutes of 
Board of Directors Meeting -August 1, 2011.doc; DRAFT - Minutes of Board of Directors 
Meeting -August 3, 2011.doc; DRAFT - Minutes of Board of Directors Meeting -August 5, 
2011.doc 

Orange Category 

I attach minutes of the July 29, August 1, August 3, and August 5 Board meetings. These meetings dealt with only two 
subject J TransCanada re Oakville. 

There are many ways to minute these developments. I am open to your suggestions. 

May I have your comments by 12:00 (noon) on Wednesday? 

1 
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-MEETING OFTHE·BOARIJOFDIRECTORS 

. . . " .. _.. : '_- .. :=:' -: . - ;.' ·. _- · .. ' -. . . -·_ ·. . -. . - .· 

MINUTES of a meeting of the Board of Directors of the Ontario Power Authority held on 
Monday, August 1, 2011 at 10:00 a.m., Toronto time, by teleconference 

PRESENT 

Colin Andersen 
Michael Costello 
James Hinds 
Adele Hurley 
Rick Fitzgerald 
Ron Jamieson 
Bruce Lourie 
Lyn McLeod 
Patrick Monahan 

MEMBERS OF STAFF IN ATTENDANCE 

Amir Shalaby, Vice President, Power System Planning 
Michael Lyle, General Counsel and Vice President, Legal, Aboriginal and Regulatory 

Affairs . 
JoAnne Butler, Vice President, Electricity Resources 
Andrew Pride, Vice President, Conservation 
Kristin Jenkins, Vice President, Communications 
Elizabeth Squissato, Director, Human Resources 
Shawn Cronkwright, Director, Renewables Procurement, Electricity Resources 
Susan Kennedy, Associate General Counsel and Director, Corporate/Commercial Law 

Group, Legal, Aboriginal and Regulatory Affairs 
Michael Killeavy, Director, Contract Management, Electricity Resources 
Brett Baker, Senior Advisor, Policy and Strategy 
John Zych, Corporate Secretary 

1. Constitution ofthe Meeting 

Mr. James Hinds acted as Chair of the meeting and Mr. John Zych acted as Secretary. 

The Chair declared that, although less notice had been provided of this meeting than 
the by-laws of the OPA required (24 hours' notice had actually been given instead of 
the 48 hours' notice that was required), if no Board member objected to the lack of 
sufficient notice, the meeting would be properly called. No Board member objected. Mr. 
Hinds noted that a quorum of members was present. Thus, the meeting was duly 
constituted for the transaction of business. 

The Chair advised that there were only two agenda items, namely, a report on the 

C:\Documents and Settings\crys\al.pritchard\Local Settings\Temporary Internet Files\Content0utlook\9VWMYVDQIDRAFT -Minutes ofBoard of 
Directors Meeting -August! 20ll.doc . ,'·! ., •• ~,"'' .:.: _ >: -~ -.. . ... . · 
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.ar, the status 
of negotiations with TransCanada Energyh1c. ("TransCanada Energy'') as to its claims 
arising out of the decision of the Government of Ontario not to proceed with the 
development of TransCanada Energy's Oakville Generating Station project. 

------ -.... -

. •-
-~---- ,. _________ -. -. -· 

.. . 

J ... '. 

.. 
-·----.1.- L- ---1- __ .LI' 

3. TransCanada Energy Inc. Negotiations 

Mr. Hinds brought the Board members up to date since the last time thatthe Board· · 
members had discussed this matter, which was June xx, 2011. Mr. Hinds indicated that 
the Government of Ontario had appointed Mr. David Livingston, President of 
Infrastructure Ontario, to look into making a settlement of TransCanada's claims which 
might include TransCanada Energy acquiring an interest in a present or future Ontario 
electricity generation facility in full ocpartlal s~ttleroent.Qtitsclaims. . .. _ _ _ _ .... _ . 

Mr. Andersen reported on the views of the Deputy Attorney General of Ontario as to 
litigation risks involved in the case for the Government of Ontario. 

Mr. Hinds indicated that the next step in the resolution of this matter was to hold 
another meeting of the Board within the next few days in order to hear from Mr. 
Livingston as to , President of Infrastructure Ontario as to the terms of an agreement to 
arbitrate the settlement of the dispute. 

Mr. Lyle was asked to provide and the Board members discussed the range of the 
quantum of liability that the Ontario Power Authority faced in this matter. 

Mr. Hinds advised all Board members and staff members present that the information 
imparted at the meeting was of a highly sensitive nature and would constitute material 
non-public information under securities legislation. Therefore none of them should trade 
in the securities of Tran~Canada Cg.rnqration, the.PublicaJiy trad~d corpo[ate parent of 
TransCanada Energy, while a settlement of TransCanada's claims was being pursued 
and before a resolution thereof had been publicly announced. 

4. Other Business 

There was no other business. 

C:\Documents and Settings\crystal.pritcbard\Local Settings\Temporary Internet Files\Content0utlook\9VWMYVDQ\DRAFT- Minutes of Board of 
Directors Meeting- August !20l!.doc 
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5. Termination 

There being no further business to be brought before the meeting, the meeting 
terminateq at 11:00 a.m. 

Approved by the Board of Directors on 
the 14th day of September, 2011 

James Hinds 
Chair of the meeting 

John Zych 
Secretary of the meeting 

C:\Documents and Settings\crystal.pritchard\Local Settings\ Temporary Internet Files\Content0utlook\9VWMYVDQIDRAFT- Minutes ofBoard of 
Directors Meeting~ August I 20ll.doc. 



I 

I 

I 
I 

I 

I 



o .. · ... RTARIO~·· .. ·. 
POWERAUTHORITY · · ._. - -.- :· --. -_._ .·- :.<-- .. -- oo· ." 

MEETING OFTHEBOARD OF DIRECTORS 

MINUTES of a meeting of the Board of Directors of the Ontario Power Authority held on 
Wednesday, August3; 2011 at 4:30 p,m., Toronto time; by teleconference 

PRESENT 

Colin Andersen 
Michael Costello 
Rick Fitzgerald 
James Hinds 
Adele Hurley 
Ron Jamieson. 
Bruce Lourie 
Lyn McLeod 
Patrick Monahan 

MEMBERS OF STAFF IN ATTENDANCE 

Amir Shalaby, Vice President, 
Michael Lyle, General Counsel and and Regulatory 

Affairs 
JoAnne Butler, Vice 
Andrew Pride, 
Kristin Jenkins, 
Elizabeth "'4'"'il" 
Kevin Dick, nir·.,,irn 
Michael Kill•aavv. 
Brett 

Mr. 

The Chair 
being present, 
of business. 

Electricity Resources 
illlllhF>nt Electricity Resources 

Chair of the meeting and Mr. John Zych acted as Secretary. 

with notice having been given and a quorum of members 
was properly called and duly constituted for the transaction 

2. TransCanada Energy Inc. Negotiations 

The Chair advised that there was only one agenda item, namely, the status of 
negotiations with TransCanada Energy Inc. ("TransCanada Energy") as to its claims 

C:\Documents And Settings\Crystal.Pritchard\Local Settings\Temporary Internet Files\Content0ntlook\9VWMYVDQIDRAFT -lv!inut~!. Q.f!3oard . 
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arising out of the decision of the Government of Ontario not to proceed with the 
development of TransCanada Energy's Oakville Generating Station project. 

Mr. James Hinds noted that Mr. David Livingston, President of Infrastructure Ontario, 
would soon join the meeting. 

Mr. Livingston outlined his involvement with this matter, which was since July 1, 2011 
at the request of the Premier's Office to possibly arrange for the arbitration of the 
dispute between TransCanada and the Ontario government determine whether 
it was feasible to settle any liability to TransCanada by 
interest in an Ontario electricity asset owned by Ontario. 
desired timeframe for doing so, namely, to agree on 
agree on the plant property to be awarded in partial 
August. 

Mr. Livingston 

Mr. 
to pay 
ratepayers. 

int<>rA•~t Of 
op1:>SE!d an alternative 

1ter·est in the Lennox Plant by 
in which TransCanada 

ox Plant and the 
agreement with Ontario 

a means whereby 
out of the arbitration of its 

and Hoskin LLP, the OPA's outside 
Board meeting. Mr. Sebastiana discussed his 

as presently drafted, including thewaiver of 

amount that the Ontario Power Authority was called upon 
defended as providing benefits to the Ontario Electricity 

Mr. Amir out that from a planning perspective, the Ontario Electricity 
System needed generation sources over the next ten years. Thus, a plant in the 
Kitchener-Waterloo area would be more suitable. A refurbished Lennox plant would be 
suitable if it was built later as opposed to earlier in the ten-year period. 

Ms. JoAnne Butler indicated that TransCanada Energy's claim included a loss on the 
value of turbines being constructed by its supplier for which it no longer had a use. A 
settlement could take into account the OPA acquiring the turbines at TransCanada 
Energy's cost and thus eliminate TransCanada Energy's claim for loss. 

C:\Documents And Settings\Crystal.Pritchard\Local Settings\Temporary Internet Files\Content0utlook\9VWMYVDQ\DRAFT -Minutes OfBoard 
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The Board members indicated that its primary concern was to avoid having the Ontario 
Power Authority pay compensation that was not justifiable in the interests of the Ontario 
rate payer and also was of the few that there t<;>o many disadvantages for the OPA 
arising out of the arbitration agreement as currently proposed. Management was asked 
to advise Mr. Livingston of these views. 

Ms. Lyn Mcleod left the meeting at 6:05. 

3. Other Business 

There was no other business. 

4. In Camera Session 

5. Termination 

There being no further business to be brought 
terminated at 6:45 p.m. 

Approved by the Board of Din~ctc,rs 
the 14th day of September, 2011 

Zych 
Secretary of the meeting 

C:\Documents And Settings\Crystal.Pritchard\Local Settings\ Temporary Internet Files\Content0otlook\9VWMYVDQ\DRAFT ·Minutes OfBoard 
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MEETING OF THE BOARD OF DIRECTORS 

MINUTES of a meeting of the Board of Directors of the Ontario Power Authority held on 
Friday, August 5, 2011 at 1:00 p.m., Toronto time, by teleconference · 

PRESENT 

Colin Andersen 
Michael Costello 
Rick Fitzgerald 
James Hinds 
Adele Hurley 
Ron Jamieson 
Bruce Lourie 
Patrick Monahan 

MEMBERS OF STAFF IN ATTENDANCE 

Amir Shalaby, Vice President, 
Michael Lyle, General Counsel 

Affairs 
JoAnne Butler, Vice President, Ele1ctr 
Andrew Pride, Vice President, r.n'n"'"'"' 
Kristin Jenkins, Vice 
Michael Killeavy, 
Brett Baker, 
John Zych, 

1. 

meeting and Mr. John Zych acted as Secretary. 

having been given and a quorum of members 
was properly called and duly constituted for the transaction 

The Chair was only one agenda item, namely, the status of 
negotiations with Energy Inc. ("TransCanada Energy") as to its claims 
arising out of the of the Government of Ontario not to proceed with the 
development of TransCanada Energy's Oakville Generating Station project. 

C:\Documents And Settings\Crystai.Pritchard\Locel Settings\Temporary Internet Files\Content0utlook\9VWMYVDQ\DRAFT
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2. TransCanada Energy Inc. Negotiations 

Mr. James Hinds advised that since the August 3 Board Meeting, OPA management 
had made significant progress on the issue of the proposed arbitration agreement and 
on allocation as between the Ontario electricity ratepayer and the Ontario taxpayer of 
the costs of any settlement with TransCanada energy. 

Mr. Andersen discussed these developments. TransCanada Energy had no interest in 
or objection to an apportionment of Ontario government costs taxpayers and 
ratepayers and therefore this matter would be addressed, 
agreement, but in a side agreement between the Ontario 
Power Authority. TransCanada Energy still wanted to 
generation facility in Ontario, but had no interest in 
the plant was deferred to a later time. 

The proposed allocation to the OPA of any 
restricted to costs incurred by 
or termination of its contract with the Ontario 
generating station. 

On motion duly made, seconded 

1. the Board of Directors authorize 
agree to enter into agreements 

• 

TransCanada Energy Inc. 
3kvillle Generating Station (the 
(lllfn1eters described in the August 5, 2011 

in right of Ontario addressing the 
out of the arbitration between Her Majesty 

the Corporation, in the form presented to the 

2. any 
of the 
together 
evidenced 

5, 2011; 

.r::.t·inn be hereby authorized and directed for and on behalf 
eg<)tiatte, finalize, execute and deliver the Agreements, 

""'""" thereto as that officer may approve, such approval to be 
by the execution and delivery of the Agreements; 

3. any officer of Corporation be hereby authorized and directed for and on behalf 
of the Corporation to execute and deliver all such ancillary agreements, documents, 
deeds and instruments and to do all such further acts as may be necessary or 
desirable to implement the Agreements, to perform its obligations thereunder and to 
obtain the benefits thereof; and, 

4. any officer of the Corporation be hereby authorized and directed for and on behalf 
of the Corporation to execute and deliver such subsequent documents as shall be 

C:\Documents And Settings\Crystai.Pritchard\Local Settings\Temporary Internet Files\Content.Outlook\9VWMYVDQ\DRAFT
Minutes Of Board Of Directors Meeting- August 5 2011.Doc 



-3-

necessary or desirable to make non-material amendments to the above-noted 
Agreements, documents, deeds and instruments, as such officer shall determine 
and as shall be evidenced by such officer's signature thereto. 

3. Other Business 

There was no other business. 

4. Termination 

There being no further business to be brought before the 
terminated at 1:40 p.m. 

Approved by the Board of Directors on 
the 14th day of September, 2011 

James Hinds 
Chair of the meeting 

C:\Oocuments And .Settings\Crystai.Pritchard\Local Settings\Temporary Internet Files\Content.Outlook\9VWMYVOQ\DRAFT. 
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Crystal Pritchard 

From: Amir Shalaby 
Sent: 
To: 

Tuesday, September 13,2011 4:19PM 
Michael Lyle 

Subject: RE: analysis that OPA conducted 

Value ofTCE contract 

From: Michael Lyle 
Sent: Tuesday, September 13, 2011 3:46 PM 
To: Amir Shalaby 
Subject: RE: analysis that OPA conducted 

·Analysis about what? 

Michael Lyle 
General Counsel and Vice President 
Legal, Aboriginal & Regulatory Affairs 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario, M5H 1T1 
Direct: 416-969-6035 
Fax: 416.969.6383 
. Email: michael.lyle@powerauthority.on.ca 

This e-mail message and any files transmitted with it are intended only for the named recipient(s) above and may contain infonnation that is privileged, confidential 
and/or exempt from disclosure under applicable law. If you are not the ·intended recipient(s), any dissemination, distribution or copying of this e·mail message or 
any files transmitted with it is strictly prohibited. If you have received this message in error, or are not the named recipient(s), please notify the sender immediately 
and delete this e-mail message 

From: Amir Shalaby 
Sent: September 13, 2011 3:39 PM 
To: MCNEIL Patrick -CORPBUSDEV; Serge Imbrogno; Rick Jennings 
Cc: JoAnne Butler; Jacquie.carter@infrastructureontario.ca 
Subject: analysis that OPA conducted 

Following up on your request at yesterday's meeting. Asking Jacquie to forward to Jonathan until! get his email address. 
The Analysis was shared with David L earlier. For your benefit, JoAnne is prepared to take you through it at your request. 
Her number is 416 969 6005 
Cheers 
Amir Shalaby 
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Crystal Pritchard 

From: JoAnne Butler . 
Sent:· 
To: 

Wednesday, September 14,2011 4:44PM 
Ainir Shalaby; Michael Lyle · 

Subject: FW: analysis that OPA conducted 

Fyi. 

From: MCNEIL Patrick -CORPBUSDEV [mailto:oatrick.mcneil@opg.coml 
Sent: Tuesday, September 13, 2011 05:18 PM 
To: JoAnne Butler; Amir Shalaby; serge.imbrogno@ofina.on.ca. <serqe.imbrogno@ofina.on.ca>; rick.jenninqs@ontario.ca 
<rick.jennings@ontario.ca>. 
Cc: jonathan.weisstub@infrastructureontario.ca <jonathan.weisstub@infrastructureontario.ca> 
Subject: RE: analysis that OPA conducted 

Agree but the challenge I have been given by the various government parties is to try to reach a commercial deal which 
satisfies TCE to the point they don't go to arbitration. 

From: JoAnne Butler [mailto:joanne.butler@powerauthoritv.on.cal 
Sent: Tuesday, September 13, 2011 5:01 PM 
To: MCNEIL Patrick -CORPBUSDEV; Amir Shalaby; serqe.imbrogno@ofina.on.ca; rick.jennings@ontario.ca 
Cc: jonathan.weisstub@infrastructureontario.ca 
Subject: RE: analysis that OPA conducted 

The whole idea of the arbitration was to determine exactly that -the quantum. What TransCanada feels entitled to and 
what we are prepared to recommend differ widely. 

JCB 

JoAnne C. Butler 
Vice President, Electricity Resources 
Ontario Power Authority 

120 Adelaide Street West, Suite 1600 
Toronto, Ontario M5H 1T1 

416-969-6005 Tel. 
416-969-6071 Fax. 
joanne.butler@powerauthority.on.ca 

From: MCNEIL Patrick -CORPBUSDEV [mailto:patrick.mcneil@opg.coml 
Sent: Martes, 13 de Septiembre de 2011 03:50 p.m. 
To: Amir Shalaby; 'serqe.imbrogno@ofina.on.ca'; 'rick.jennings@ontario.ca' 
Cc: JoAnne Butler; 'jonathan.weisstub@infrastructureontario.ca' 
Subject: Re: analysis that OPA conducted 

I don't want to go through the analysis and shouldn't. 

I just want to know what you would be prepared to recommend so I know how the ideal OPA envelope I am working. 

D. Patrick McNeil 
Senior Vice-President, Corporate Business Development and Chief Risk Officer 
Ontario Power Generation 

1 



From: Amir Shalaby [mailto:Amir.Shalaby@powerauthority.on.ca] 
Sent: Tuesday, September 13, 2011 03:38 PM 
To: MCNEIL Patrick -CQRPBUSDEV; Serge Imbrogno <Serge.Imbrogno@ofina.on.ca>; Rick Jennings 
<rick.jennings@ontario.ca> 
Cc: JoAnne Butler <joanne.butler@powerauthority.on.ca>; Jacquie.carter@infrastructureontario.ca 
<Jacauie.carter@infrastructureontario.ca> 
Subject: analysis that OPA conducted 

Following up on your request at yesterday's meeting. Asking Jacquie to forward to Jonathan until I get his email address. 
The Analysis was shared with David L earlier. For your benefit, JoAnne is prepared to take you through it at your request. 

Her number is 416 969 6005 
Cheers 
Amir Shalaby 

This e-mail message and any files transmitted with it are intended only for the named recipient(s) above and may contain infonnation that is 
privileged, confidential and/or exempt from disclosure under applicable law. If you are not the intended recipient(s), any dissemination, 
distribution or copying of this e-mail message or any files transmitted with it is strictly prohibited. If you have received this message in error, 
or are not the named recipient(s), please notify the sender immediately and delete this e-mail message. 

TIDS MESSAGE IS ONLY INTENDED FOR THE USE OF THE INTENDED RECIPIENT(S) AND 
MAY CONTAIN INFORMATION THAT IS PRIVILEGED, PROPRIETARY AND/OR 
CONFIDENTIAL. If you are not the intended recipient, you are hereby notified that any review, 
retransmission, dissemination, distribution, copying, conversion to hard copy or other use of this 
communication is strictly prohibited. If you are not the intended recipient and have received this message 
in error, please notify me by return e-mail and delete this message from your system. Ontario Power 
Generation Inc. 

TillS MESSAGE IS ONLY INTENDED FOR THE USE OF THE INTENDED RECIPIENT(S) AND 
MAY CONTAIN INFORMATION THAT IS PRIVILEGED, PROPRIETARY AND/OR 
CONFIDENTIAL. If you are not the intended recipient, you are hereby notified that any review, 
retransmission, dissemination, distribution, copying, conversion to hard copy or other use of this 
communication is strictly prohibited. If you are not the intended recipient and have received this message 
in error, please notify me by return e-mail and delete this message from your system. Ontario Power 
Generation Inc. 
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. Crystal Pritchard 

From: 
Sent: 

Michael Killeavy . . . 
Thursday, September 22, 2011 8:25AM 

To: Michael Lyle · 
Subject: RE: Toronto Star Request- Cancellation of Oakville Contract 

Perhaps you could suggest it ... my suggestion fell on deaf ears. 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario 
MSH 1T1 
416-969-6288 
416-S20-9788 {CEll) 
416-967-1947 {FAX) 

From: Michael Lyle 
Sent: September 22, 2011 8:2S AM 
To: Michael Killeavy 
Subject: Re: Toronto Star Request - Cancellation of Oakville Contract 

I would be good with that. 

From: Michael Killeavy 
Sent: Thursday, September 22, 2011 08:23 AM 
To: Michael Lyle 
Subject: RE: Toronto Star Request - cancellation of Oakville Contract 

I had suggested that we say" ... the process was proceeding blah blah blah ..... " or words to that effect. My take is that 
this is true. It's just not us doing it. 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario 

MSH 1T1 
416-969-6288 
416-520-9788 {CEll) 
416-967-1947 {FAX) 

From: Michael Lyle 
Sent: September 22, 2011 8:22AM 

1 



To: Michael Killeavy 
Subject: Re: Toronto Star Request - Cancellation of Oakville Contract 

1 had a similar concern but do not know what else we can say given that we cannot reference the arb agreement. 
Perhaps if were able to say the Govt and the OPA are continuing discussions that might be more accurate. 

From: Michael Killeavy 
Sent: Thursday, September 22, 2011 08:18AM 
To: Michael Lyle 
Subject: RE: Toronto Star Request - Cancellation of Oakville Contract 

1 agree with you that consent isn't required. I am concerned that the part about us continuing discussions isn't really 

true. 

1 have asked Osier to review the text and provide comments by this morning. 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario 
M5H 1T1 
416-969-6288 
416-520-9788 (CELL) 
416-967-1947 {FAX) 

From: Michael Lyle 
Sent: September 22, 2011 7:49 AM 
To: Kristin Jenkins; JoAnne Butler; Michael Killeavy 
Cc: Colin Andersen; Susan Kennedy 
Subject: Re: Toronto Star Request - Cancellation of Oakville Contract 

This looks fine. I do not recall any obligation to notify them before making a statement to the media but I do not 
currently have access to the agreement. 

From: Kristin Jenkins 
Sent: Wednesday, September 21, 2011 05:08 PM 
To: JoAnne Butler; Michael Lyle; Michael Killeavy 
Cc: Colin Andersen 
Subject: FW: Toronto Star Request - Cancellation of Oakville Contract 

Below in the email to ministry is a proposed response to the Star. Can you please let me know if you are ok with wording 
-don't worry it will take all day tomorrow to get the ok from ministry, so you can get back to me in the morning. Does 
our agreement with TCE require us to run this by them first? At a minimum I would think we should let them know in 
advance even just as a courtesy. 

From: Kristin Jenkins 
Sent: September 21, 2011 4:56 PM 
To: Sharkawi, Rula (ENERGY); Lindsay, David (ENERGY); Colin Andersen; Patricia Phillips; Tim Butters; Gerard, Paul 
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(ENERGY); 'Kulendran, Jesse (ENERGY)' 
Subject: Toro~to Star Request - cancellation of Oakville Contract 

Katie Daubs from the Toronto Star contacted the OPA today to find out how much cancelling the OGS contract will cost. 
Her deadline is S:OO pm tomorrow, Sept 22, As a reminder, the default position for a lot of media is to ascribe a $1 
billion price tag to the cancelled contract. OPA's proposed response- The Ontario Power Authority is continuing 
discussions with TransCanada, the company selected to develop the Oakville plant. A number of options are being 
explored to ensure the outcome is in the best interest of Ontario ratepayers. A specific dollar figure is not available right 
now. 

Kristin 

Kristin Jenkins! Vice President, Corporate Communications I Ontario Power Authority 1 120 Adelaide Street West, Suite 1600 1 
Toronto, ON MSH 1Tl I tel. 416.969.6G07 I fax. 416.967.19471 www.oowerauthoritv.on.ca 





Crystal Pritchard 

From: Michael Lyle 
Sent: Thursday, September 22, 2011 8:31 AM 
To: 
Cc: 

Kristin Jenkins; JoAnne Butler; Michael Killeavy 
Colin Andersen; Susan Kennedy 

Subject: Re: Toronto Star Request- Cancellation of Oakville Contract 

Thinking about this some more it might be better to fudge who is actually engaged in ongoing negotiations with TCE by 
just starting with "Discussions are ongoing ..... ". 

From: Michael Lyle 
Sent: Thursday, September 22, 2011 07:49AM 
To: Kristin Jenkins; JoAnne Butler; Michael Killeavy 
Cc: Colin Andersen; Susan Kennedy 
Subject: Re: Toronto Star Request - Cancellation of Oakville Contract 

This looks fine. I do not recall any obligation to notify them before making a statement to the media but I do not 
currently have access to the agreement. 

From: Kristin Jenkins 
Sent: Wednesday, September 21, 2011 05:08 PM 
To: JoAnne Butler; Michael Lyle; Michael Killeavy 
Cc: Colin Andersen 
Subject: FW: Toronto Star Request- Cancellation of Oakville Contract 

Below in the email to ministry is a proposed response to the Star. Can you please let me know if you are ok with wording 
-don't worry it will take all day tomorrow to get the ok from ministry, so you can get back to me in the morning. Does 
our agreement with TCE require us to run this by them first? At a minimum I would think we should Jet them know in 
advance even just as a courtesy. 

From: Kristin Jenkins 
Sent: September 21, 2011 4:56 PM 
To: Sharkawi, Rula (ENERGY); Lindsay, David (ENERGY); Colin Andersen; Patricia Phillips; Tim Butters; Gerard, Paul 
(ENERGY); 'Kulendran, Jesse (ENERGY)' 
Subject: Toronto Star Request - Cancellation of Oakville Contract 

Katie Daubs from the Toronto Star contacted the OPA today to find out how much cancelling the OGS contract will cost. 
Her deadline is 5:00 pm tomorrow, Sept 22. As a reminder, the default position for a Jot of media is to ascribe a $1 
billion price tag to the cancelled contract. OPA's proposed response- The Ontario Power Authority is continuing 
discussions with TransCanada, the company selected to develop the Oakville plant. A number of options are being 
explored to ensure the outcome is in the best interest of Ontario ratepayers. A specific dollar figure is not available right 
now. 

Kristin 

Kristin Jenkins! Vice President, Corporate Communications J Ontario Power Authority 1120 Adelaide Street West, Suite 1600 1 
Toronto, ON MSH 1T1 I tel. 416.969.6007 I fax. 416.967.1947 I www.powerauthoritv.on.ca 
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Crystal Pritchard 

From: Susan Kennedy 
Serit: Thursday, September 22, 2011 9:29 AM 
To: JoAnne Butler; Michael Killeavy; Michael Lyle; Kristin Jenkins 
Cc: Colin Andersen · 
Subject: RE: Toronto Star Request- Cancellation of Oakville Contract 

I agree as well. 

Susan H. Kennedy 
Associate General Counsel & 
Director, Corporate/Commercial Law Group 

From: JoAnne Butler 
Sent: September 22, 2011 9:02AM 
To: Michael Killeavy; Michael Lyle; Kristin Jenkins 
Cc: Colin Andersen; Susan Kennedy 
Subject: RE: Toronto Star Request- Cancellation of Oakville Contract 

I agree as well. As for notification, maybe Colin could, out of courtesy, mention to Alex on his call that the press are 
getting nosy on this one and we providing holding messages?? 

JCB 

JoAnne C. Butler 
Vice President, Electricity Resources 
Ontario Power Authority · 

120 Adelaide Street West, Suite 1600 
Toronto, Ontario M5H 1T1 

416-969-6005 Tel. 
416-969-6071 Fax. 
joanne.butler@powerauthoritv.on.ca 

From: Michael Killeavy 
Sent: Jueves, 22 de Septiembre de 2011 OB:31 a.m. 
To: Michael Lyle; Kristin Jenkins; JoAnne Butler 
Cc: Colin Andersen; Susan Kennedy 
Subject: RE: Toronto Star Request- Cancellation of Oakville Contract 

I agree. 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario 
MSH 1Tl 
416-969-6288 
416-520-9788 {CELL) 
416-967-1947 {FAX) 
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From: Michael Lyle 
Sent: September 22, 2011 8:31 AM 
To: Kristin Jenkins; JoAnne Butler; Michael Killeavy 
Cc: Colin Andersen; Susan Kennedy 
Subject: Re: Toronto Star Request - cancellation of Oakville Contract 

Thinking about this some more it might be better to fudge who is actually engaged in ongoing negotiations with TCE by 
just starting with "Discussions are ongoing ..... ". 

From: Michael Lyle 
Sent: Thursday, September 22, 2011 07:49AM 
To: Kristin Jenkins; JoAnne Butler; Michael Killeavy 
Cc: Colin Andersen; Susan Kennedy 
Subject: Re: Toronto Star Request - cancellation of Oakville Contract 

This looks fine. I do not recall any obligation to notify them before making a statement to the media but I do not 
currently have access to the agreement. 

From: Kristin Jenkins 
Sent: Wednesday, September 21, 2011 05:08 PM 
To: JoAnne Butler; Michael Lyle; Michael Killeavy 
Cc: Colin Andersen 
Subject: FW: Toronto Star Request- cancellation of Oakville Contract 

Below in the email to ministry is a proposed response to the Star. Can you please let me know if you are ok with wording 
-don't worry it will take all day tomorrow to get the ok from ministry, so you can get back to me in the morning. Does 
our agreement with TCE require us to run this by them first? At a minimum I would think we should let them know in 
advance even just as a courtesy. 

From: Kristin Jenkins 
Sent: September 21, 2011 4:56 PM 
To: Sharkawi, Rula (ENERGY); Lindsay, David (ENERGY); Colin Andersen; Patricia Phillips; Tim Butters; Gerard, Paul 
(ENERGY); 'Kulendran, Jesse (ENERGY)' 
Subject: Toronto Star Request - cancellation of Oakville Contr;:~ct 

Katie Daubs from the Toronto Star contacted the OPA today to find out how much cancelling the OGS contract will cost. 
Her deadline is 5:00pm tomorrow, Sept 22. As a reminder, the default position for a lot of media is to ascribe a $1 
billion price tag to the cancelled contract. OPA's proposed response- The Ontario Power Authority is continuing 
discussions with TransCanada, the company selected to develop the Oakville plant. A number of options are being 
explored to ensure the outcome is in the best interest of Ontario ratepayers. A specific dollar figure is not available right 
now. 

Kristin 

Kristin Jenkins! Vice ~resident, Corporate Communications I Ontario Power Authority 1120 Adelaide Street West, Suite 1600 1 
Toronto, ON MSH lUI tel. 416.969.6007 I fax. 416.967.1947 I www.powerauthoritv.on.ca 
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Crystal Pritchard 

From: Michael Killea\jy 
Sent: Thursday, September 22, 2011 10:20 AM 
To: 
Subject: 

Kristin Jenkins; Michael Lyle; JoAnne Butler; Colin Andersen 
Fw: Toronto Star Request- Cancellation of Oakville Contract 

Here are Osler's comments on the proposed answer. 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide St. West, Suite 1600 
Toronto, Ontario, MSH 1Tl 
416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
Michael.killeaw@powerauthority.on.ca 

From: Smith, Elliot [mailto:ESmith@osler.com] 
Sent: Thursday, September 22, 2011 09:49AM 
To: Michael Killeavy; Ivanoff, Paul <Pivanoff@osler.com>; Sebastiane, Rocco <RSebastiano@osler.com> 
Cc: Susan Kennedy 
Subject: RE: Toronto Star Request - cancellation of Oakville Contract 

Michael, 
We propose responding with the following: 

The Ontario Power Authority is continuing to work with TransCanada, the company originally selected to 
develop the Oakville plant, regarding the cancellation of Oakville Generating Station. A final resolution has not 
yet been reached. 

As a courtesy we'd suggest calling TCE to let them know about this. 

Elliot 

D 
Elliot Smith, P.Eng. 
Associate 

416.862.6435 DIRECT 
416.862.6666 FACSIMILE 
esmith@osler.com 

. Osier, Hoskin & Harcourt LLP 
Box 50, 1 First Canadian Place 
Toronto, Ontario, Canada MSX 188 
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From: Michael Killeavy [mailto:Michaei.Killeavv@powerauthoritv.on.ca] 
Sent: Wednesday, September 21, 2011 5:16 PM 
To: Ivanoff, Paul; Sebastiane, Rocco; Smith, Elliot 
Cc: Susan Kennedy 
Subject: Fw: Toronto Star Request - Cancellation of Oakville Contract 

Can you guys comment on this proposed response to a media inquiry about OGS? Please see below. Thx. 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide St. West, Suite 1600 
Toronto, Ontario, MSH 1T1 
416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
Michael.killeavv@powerauthority.on.ca 

From: Kristin Jenkins 
Sent: Wednesday, September 21, 2011 05:08 PM 
To: JoAnne Butler; Michael Lyle; Michael Killeavy 
Cc: Colin Andersen 
Subject: FW: Toronto Star Request - Cancellation of Oakville Contract 

Below in the email to ministry is a proposed response to the Star. Can you please let me know if you are ok with 
wording- don't worry it will take all day tomorrow to get the ok from ministry, so you can get back to me in the 
morning. Does our agreement with TCE require us to run this by them first? At a minimum I would think we 
should Jet them know in advance even just as a courtesy. 

From: Kristin Jenkins 
Sent: September 21, 2011 4:56 PM 
To: Sharkawi, Rula (ENERGY); Lindsay, David (ENERGY); Colin Andersen; Patricia Phillips; Tim Butters; Gerard, 
Paul (ENERGY); 'Kulendran, Jesse (ENERGY)' 
Subject: Toronto Star Request - Cancellation of Oakville Contract 

Katie Daubs from the Toronto Star contacted the OPA today to find out how much cancelling the OGS contract 
will cost. Her deadline is 5:00pm tomorrow, Sept 22. As a reminder, the default position for a Jot of media is to 
ascribe a $1 billion price tag to the cancelled contract. OPA's proposed response- The Ontario Power Authority 
is continuing discussions with TransCanada, the company selected to develop the Oakville plant. A number of 
options are being explored to ensure the outcome is in the best interest of Ontario ratepayers. A specific dollar 

figure is not available right now. 

Kristin 
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Kristin Jenkins I Vice President, Corporate Communications I Ontario Power Authority 1120 Adelaide Street West, Suite 1600 
1 Toronto, ON MSH 1Ti I tel. 416.969.6007 I fax. 416.967.1947 I www.oowerauthoritv.on.ca 

This e-mail message and any files transmitted with it are intended only for the named recipient(s) above and may contain 
informatiori that is privileged, confidential and/or exempt from disclosure under applicable law. If you are not the intended 
recipient(s), any dissemination, distribution or copying of this e-mail message or any files transmitted with it is strictly prohibited. If 
you have received this message in error, or are not the named recipient(s), please notify the sender immediately and delete this e
mail message. 

-
This e-mail message is privileged, confidential and subject to 
copyright. Any unauthorized use or disclosure is prohibited. 

Le contenu du present courriel est privi19gie, confldentiel et 
soumis a des droits d'auteur. II est interdit de l'utiliser au 
de le divulguer sans autorisation. 

---........ --.. --*"**-*****"*"""***"****""*"**" 

3 





Crystal Pritchard 

From: Michael Killeavy 
Sent: Thursday, September 22, 2011 10:45 AM. 
To: 
Subject: 

Kristin Jenkins; Michael Lyle; JoAnne Butler; Colin Andersen · 
Re: Toronto Star Request- Cancellation of Oakville Contract 

I can have Deb notify John Mikkelson ofTCE -that's our agreed to protocol. Please advise. 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide St. West, Suite 1600 
Toronto, Ontario, MSH 1T1 
416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 

From: Kristin Jenkins 
Sent: Thursday, September 22, 2011 10:22 AM 
To: Michael Killeavy; Michael Lyle; JoAnne Butler; Colin Andersen 
Subject: RE: Toronto Star Request - Cancellation of Oakville Contract 

Ok. I will eliminate the last sentence originally proposed and change to Discussion are continuing with Trans Canada ... 
and send to the ministry. Who is going to give TCE a heads up? Whoever does should let them know we are awaiting 
word from the ministry on wording of the response and that it may change somewhat. 

From: Michael Killeavy 
Sent: September 22, 201110:20 AM 
To: Kristin Jenkins; Michael Lyle; JoAnne Butler; Colin Andersen 
Subject: Fw: Toronto Star Request - cancellation of Oakville Contract 

Here are Osier's comments on the proposed answer. 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide St. West, Suite 1600 
Toronto, Ontario, MSH 1T1 
416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 
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From: Smith, Elliot [mailto:ESmith@osler.com] 
Sent: Thursday, September 22, 2011 09:49AM 
To: Michael Killeavy; Ivanoff, Paul <Pivanoff@osler.com>; Sebastiane, Rocco <RSebastiano@osler.com> 
Cc: Susan Kennedy 
Subject: RE: Toronto Star Request- Cancellation of Oakville Contract 

Michael, 
We propose responding with the following: 

The Ontario Power Authority is continuing to work with TransCanada, the company originally selected to 
develop the Oakville plant, regarding the cancellation of Oakville Generating Station. A final resolution has not 
yet been reached. 

As a courtesy we'd suggest calling TCE to let them know about this. 

Elliot 

D 
Elliot Smith, P.Eng. 
Associate 

416.862.6435 DIRECT 
416.862.6666 FACSIMILE 
esmith@osler.com 

Osler, Hoskin & Harcourt LLP 
Box 50, 1 First Canadian Place 
~ario, Canada MSX 188 

From: Michael Killeavy [mailto:Michaei.Killeavy@powerauthority.on.ca] 
Sent: Wednesday, September 21, 2011 5:16PM 
To: Ivanoff, Paul; Sebastiane, Rocco; Smith, Elliot 
Cc: Susan Kennedy 
Subject: Fw: Toronto Star Request - Cancellation of Oakville Contract 

Can you guys comment on this proposed response to a media inquiry about OGS? Please see below. Thx. 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide St. West, Suite 1600 
Toronto, Ontario, MSH 1Tl 

416-969-6288 (office) 
416-969-6071 {fax) 
416-520-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 
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From: Kristin Jenkins 
Seni:: Wednesday, September 21, 2011 05:08 PM 
To: JoAnne Butler; Michael Lyle; Michael Killeavy 
Cc: Colin Andersen 
Subject: FW: Toronto Star Request- Cancellation of Oakville Contract 

Below in the email to ministry is a proposed response to the Star. Can you please let me know if you are ok with 
wording- don't worry it will take all day tomorrow to get the ok from ministry, so you can get back to me in the 
morning. Does our agreement with TCE require us to run this by them first? At a minimum I would think we 
should let them know in advance even just as a courtesy . 

. From: Kristin Jenkins 
Sent: September 21, 2011 4:56 PM 
To: Sharkawi, Rula (ENERGY); Lindsay, David (ENERGY); Colin Andersen; Patricia Phillips; Tim Butters; Gerard, 
Paul (ENERGY); 'Kulendran, Jesse (ENERGY)' 
Subject: Toronto Star Request - cancellation of Oakville Contract 

Katie Daubs from the Toronto Star contacted the OPA today to find out how much cancelling the OGS contract 
will cost. Her deadline is 5:00pm tomorrow, Sept 22. As a reminder, the default position for a lot of media is to 
ascribe a $1 billion price tag to the cancelled contract. OPA's proposed response- The Ontario Power Authority 
is continuing discussions with TransCanada, the company selected to develop the Oakville plant. A number of 
options are being explored to ensure the outcome is in the best interest of Ontario ratepayers. A specific dollar 
figure is not available right now. 

Kristin 

Kristin Jenkins( Vice President, Corporate Communications I Ontario Power Authority 1 120 Adelaide Street West, Suite 1600 
f Toronto, ON MSH 1Tlf tel. 416.969.6007 I fax. 416.967.1947 I www.powerauthority.on.ca 

This e-mail message and any files transmitted with it are intended only for the named recipient(s) above and may contain 
information that is privileged, confidential and/or exempt from disclosure under applicable law. If you are not the intended 
recipient(s), any dissemination, distribution or copying of this e-mail message or any files transmitted with it is strictly prohibited. If 
you have received this message in error, or are not the named recipient(s), please notify the sender immediately and delete this e
mail message. 

---*-
This e-mail message is privileged, confidential and subject to 
copyright. Any unauthorized use or disclosure is prohibited. 

Le contenu du present courriel est privilegie, confidentiel et 
soumis a des droits d'auteur. II est interdit de l'utiliser ou 
de le divu\guer sans autorisation. 
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Crystal Pritchard 

From: Michael Lyle 
Sent: Thursday, September 29, 2011 5:05 PM 
To: 
Subject: 

Deborah Langelaan; JoAnne Butler; Michael Killeavy 
RE: OGSUC 

Attachments: Arbitration Agreement August 5 2011 (3).pdf 

Of course. 

Michael Lyle 
General Counsel and Vice President 
Legal, Aboriginal & Regulatory Affairs 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario, M5H 1T1 
Direct: 416-969-6035 
Fax: 416.969.6383 
Email: michael. Jyle@powerauthoritv.on.ca 

This e-mail message and any files transmitted with it are intended only for the named recipient(s) above and may contain information that is privileged, confidential 
and/or exempt from disclosure under applicable law. If you are not the intended recipient(s), any dissemination, distribution or copying of this e-mail message or 
any files transmitted with His strictly prohibited. If you have received this message in error, or are not the named recipient(s), please notify the sender immediately 
and delete this e-mail message 

From: Deborah Langelaan 
Sent: September 29, 2011 4:34 PM 
To: JoAnne (:lutler; Michael Killeavy; Michael Lyle 
Subject: RE: OGS L/C 

Is it possible to acquire a copy of the final, executed Arbitration Agreement? 

Deb 

Deborah Langelaan I Manager, Natural Gas ProjectsiOPA I 
Suite 1600-120 Adelaide St. w. I Toronto, ON MSH 1Tlj 
T: 416.969.6052 I F: 416.967.19471 deborah.langelaan@powerauthoritv.on.ca J 

From: JoAnne Butler 
Sent: September 28, 2011 4:56 PM 
To: Michael Killeavy; Michael Lyle; Deborah Langelaan 
Subject: Re: OGS L/C 

Ok ... please proceed as discussed .. 

JCB 

From: Michael Killeavy 
Sent: Wednesday, September 28, 2011 04:46 PM 
To: Michael Lyle; JoAnne Butler; Deborah Langelaan 
Subject: Re: OGS L/C 

Thank you. 
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Deb, JoAnne 1 think we have to return the security. We have conceded the termination point in the arbitration 
agreement we entered into. I had forgotten about the recital Mike mentions. I apologize for the confusion on this. 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide St. West, Suite 1600 
Toronto, Ontario, MSH 1T1 
416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 

From: Michael Lyle 
Sent: Wednesday, September 28, 2011 04:43 PM 
To: Michael Killeavy; JoAnne Butler; Deborah Langelaan 
Subject: RE: OGS L/C 

Yes 

Michael Lyle 
General Counsel and Vice President 
Legal, Aboriginal & Regulatory Affairs 
Ontario Power Authority 
120 Adelaide Street Wes~ Suite 1600 
Toronto, Ontario, M5H 1T1 
Direct: 416-969-6035 
Fax: 416.969.6383 
Email: michael.lvle@powerauthoritv.on.ca 

This e-mail message and any files transmitted with it are intended only for the named recipient(s) above and may contain information that is privileged, confidential 
and/or exempt from disclosure under applicable law. If you are not the intended recipient(s), any dissemination, distribution or copying of this e-mail message or 
any files transmitted with it is strictly prohibited. If you have received this message in error, or are not the named recipient(s}, please notify the sender immediately 
and delete this e-mail message 

From: Michael Killeavy 
Sent: September 28, 2011 4:40 PM 
To: Michael Lyle; JoAnne Butler; Deborah Langelaan 
Subject: Re: OGS L/C . 

Then I don't think we have a right to hold security on a contract that's been terminated. Would you agree? 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide St. West, Suite 1600 
Toronto, Ontario, MSH lTl 
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416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 

From: Michael Lyle 
Sent: Wednesday, Sep~ember 28, 2011 04:36 PM 
To: Michael Killeavy; JoAnne Butler; Deborah Langelaan 
Subject: RE: OGS L/C 

Yes. 

Michael Lyle 
General Counsel and Vice President 
Legal, Aboriginal & Regulatory Affairs 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario, M5H 1T1 
Direct: 416-969-6035 
Fax: 416.969.6383 
Email: michael.lvle@powerauthoritv.on.ca 

This e-mail message and any files transmitted with it are intended only for the named recipient(s) above and may contain information that is privileged, confidential 
and/or exempt from disclosure under applicable taw. If you are not the intended recipient(s), any dissemination, distribution or copying of this e-mail message or 
any files transmitted with it is strictly prohibited. If you have received this message in error, or are not the named recipient(s), please notify the sender immediately 
and delete this e-mail message 

From: Michael Killeavy 
Sent: September 28, 2011 4:32 PM 
To: Michael Lyle; JoAnne Butler; Deborah Langelaan 
Subject: Re: OGS L/C 

I had forgotten about that. Does the agreement state that the parties represent that the recitals are true and correct? 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide St. West, Suite 1600 
Toronto, Ontario, M5H 1T1 
416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 

From: Michael Lyle 
Sent: Wednesday, September 28, 2011 04:25 PM 
To: JoAnne Butler; Michael Killeavy; Deborah Langelaan 
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Subject: RE: OGS L/C 

Keep in mind that in the recitals to the arbitration agreement it states that OPA terminated the CES Contract by letter 
dated October 7, 2010. 

Michael Lyle 
General Counsel and Vice President 
Legal, Aboriginal & Regulatory Affairs 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario, M5H 1T1 
Direct: 416-969-6035 
Fax: 416.96g.6383 
Email: michael.lyle@powerauthority.on.ca 

This e-mail message and any files transmitted with it are intended only for the named recipient(s) above and may contain information that is privileged, confidential 
andlor exempt from disclosure under applicable Jaw. If you are not the intended recipient(s), any dissemination, distribution or copying of this e-mail message or 
any files transmitted with it is strictly prohibited. If you have received this message in error, or are not the named recipient(s), please notify the sender immediately 
and delete this e-mail message 

From: JoAnne Butler 
Sent: September 28, 2011 3:56 PM 
To: Michael Killeavy; Deborah Langelaan 
Cc: Michael Lyle 
Subject: Re: OGS L/C 

No comments. I agree with your position. 

JCB 

From: Michael Killeavy 
Sent: Wednesday, September 28, 2011 09:02AM 
To: Deborah Langelaan 
Cc: Michael Lyle; JoAnne Butler 
Subject: Re: OGS L/C 

Deb, 

We need to tread carefully here. I agree with Osler's comments, which are reflective of our position all along. 

We have not repudiated the contract. We have entered into settlement discussions with TCE to terminate the contract. 
The contract subsists. The security is still required. · 

Mike and JoAnne, do you have any comments on this? 

Michael 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
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Ontario Power Authority 
120 Adelaide St. West, Suite 1600 
Toronto, Ontario, MSH 1Tl 
416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 

From: Deborah Langelaan 
Sent: Wednesday, September 28, 2011 08:51AM 
To: Michael Killeavy 
Subject: FW: OGS L/C 

Michael; 

John Mikkelsen left me a vfm yesterday wanting to discuss TCE's L/C and a couple of options they have come up with. 
Before I return his call I wanted to give you the heads up and see if the OPA's position remains the same as it was in 
March. 

Deb 

Deborah Langelaan I Manager, Natural Gas Projects I OPA I 
Suite 1600 -120Adelaide St. W. I Toronto, ON MSH 1T1 I 
T: 416.969.6052 1 F: 416.967.19471 deborah.langelaan@powerauthoritv.on.ca 1 

From: Smith, Elliot [mailto:ESmith@osler.com] 
Sent: March 24, 2011 11:40 AM 
To: Deborah Langelaan; Michael Killeavy; Susan Kennedy 
Cc: JoAnne Butler; Sebastiana, Rocco 

. Subject: RE: OGS L/C 

Deb, 
We certainly understand the OPA's desire to mitigate the costs associated with the termination of the OGS 
contract, but we do have some concerns with returning the LC. In particular, returning the LC would be a fact 
that could be admissible in potential litigation and may support TCE's allegation that the contract has been 
repudiated. Conversely, the fact that they have not requested the return of the LC could support the OPA's 
position that we are negotiating a mutual termination. 

At this time, we would suggest waiting until after we meet with TCE and gauge their reaction to our proposal, 
when we'll have a better idea of where things stand. If the process is moving forward productively then there 
may be an opportunity to mitigate the LC costs as well as some of the interest costs. 

Elliot 

D 
Elliot Smith 
Associate 

416.862.6435 DIRECT 
416.862.6666 FACSIMILE 
esmith@osler.com 

Osier, Hoskin & Harcourt LLP 
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Box 50, 1 First Canadian Place 

X 1"·~. ~~. ''""' ~ '~ 

From: Deborah Langelaan [mailto:Deborah.Langelaan@powerauthority.on.ca] 
Sent: Wednesday, March 23, 201110:21 AM 
To: Smith, Elliot; Michael Killeavy; Susan Kennedy 
Cc: JoAnne Butler; Sebastiane, Rocco 
Subject: OGS L/C 

-Privileged & Confidential*-

TCE has provided the OPA with an LIC in the amount of $30 million for their Completion and Performance 
Security under the OGS Contract. TCE's cost to maintain the LIC is approximately $25,000/month and they have 
rolled this monthly cost into their OGS Sunk Costs. Given the circumstances, is TCE still obligated to provide the 
OPA with thissecurity? 

Deb 

Deborah Langelaan I Manager, N<!tural Gas Projects I OPA I 
Suite 1600 -120 Adelaide St. W. I Toronto, ON MSH 1Tl I 
T: 416.969.6052 I F: 416.967.19471 deborah.langelaan@powerauthority.on.ca 1 

This e~mail message is privileged, confidentral and subject to 
copyright. Any unauthorized use or disclosure is prohibited. 

Le contenu du present courriel est privilegie, confidentiel et 
soumis a des droits d'auteur. II est interdit de l'utiliser au 
de le divulguer sans autorisation. 
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Crystal Pritchard 

From: 
Sent: 
To: 
Cc: 
Subject: 
Attachments: 

Categories: 

Patrick, 

John Zych 
Tuesday, October 11, 2011 2:05 PM 
'pjmon' 
Michael Lyle 
MINUTES OF JULY 29 AND AUGUST 1, 3, 5 AND 17, 2011 
Minutes of Board of Directors Meeting- July 29, 2011 -As Approved.doc; DRAFT B- Minutes 
of Board of Directors Meeting -August 1, 2011.doc; DRAFT B - Minutes of Board of Directors 
Meeting -August 3, 2011.doc; DRAFT - Minutes of Board of Directors Meeting -August 5, 
2011.doc; Minutes of Board of Directors Meeting -August 17,2011 -AsApproved.doc 

Orange Category 

On September 14, 2011 the Board reviewed the minutes of the Board meetings of July 29, 2011 and August 1, 3, 5 and 
17, 2011 and approved the minutes of July 29, 2011 and August 17, 2011, but had some reservations over the wording of 
the minutes of the meetings of August 1, 3 and 5. 

Jim Hinds' issue with the minutes of August 1, 3 and 5 was not that they were incorrect in any respect but that they dealt 
with the proposed arbitration of the TransCanada dispute, a fact that we have agreed to keep silent. He was concerned 
about an inadvertent release of these minutes that would cause us not to have complied with our agreement to keep this 
fact confidential. The meeting approved these latter three minutes in principle and asked me to work with you to overcome 
their concerns. 

I have resolved the issue for the August 1 and 3 minutes by referring more generally to the "settlemenr of the claim. In the 
August 5 minute, we cannot do so since we passed a resolution about agreeing to participate in arbitration. In the result, 
we specifically mention arbitration in only one minute, that of August 5. 

In addition, I have taken special security measures to keep the minutes secure from any unauthorized or inadvertent 
release. Also, in an FOI request, we believe that we can keep the relevant portions confidential by reason of the 
exemption for confidential information, solicitor and client privilege and for matters in litigation. 

Accordingly, I propose to minute the September 14, 2011 discussion as follows: 

The Board reviewed the minutes of the Board of July 29, 2011 and August 17, 2011, and, on motion duly made, 
seconded and unanimously carried, it was RESOLVED THAT they be approved. 

The Board members requested that the minutes of the meetings of August 1, 3 and 5, 2011 be reviewed and brought 
back to the Board for its review and approval. 

Do you agree with the foregoing? If you do, I will run this by Jim next. 

John Zych 
Corporate Secretary 
Ontario Power Authority 
Suite 1600 
120 Adelaide Street West 
Toronto, ON M5H 1T1 
416-969-6055 
416-967-7474 Main telephone 
416-967-1947 OPA Fax 
416-416-324-5488 Personal Fax 
John.Zych@powerauthority.on.ca 

This e-mail message and any files transmitted with it are intended only for the named recipient(s) above and may contain 
information that is privileged, confidential and/or exempt from disclosure under applicable law. If you are not the intended 
recipient(s), any dissemination, distribution or copying of this e"mail message or any files transmitted with·it is strictly 
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prohibited. If you have received this message in error or are not the named recipient(s), please notify the sender 
immediately and delete this e-mail message. 
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MEETING OF TflE BOARD OF DIRECTORS 

MINUTES of a meeting of the Board of Directors ofthe Ontario Power Authority held on 
Monday, August 1, 2011 at 10:00 a.m., Toronto time; by teleconference 

PRESENT 

Colin Andersen 
Michael Costello 
James Hinds 
Adele Hurley 
Rick Fitzgerald 
Ron Jamieson 
Bruce Lourie 
Lyn Mcleod 
Patrick Monahan 

MEMBERS OF STAFF IN ATTENDANCE 

Amir Shalaby, Vice President, Power System Planning 
Michael Lyle, General Counsel and Vice President, Legal, Aboriginal and Regulatory 

Affairs 
JoAnne Butler, Vice President, Electricity Resources 
Andrew Pride, Vice President, Conservation 
Kristin Jenkins, Vice President, Communications 
Elizabeth Squissato, Director, Human Resources 
Shawn Cronkwright, Director, Renewables Procurement, Electricity Resources 
Susan Kennedy, Associate General Counsel and Director, Corporate/Commercial Law 

Group, Legal, Aboriginal and Regulatory Affairs 
Michael Killeavy, Director, Contract Management, Electricity Resources 
Brett Baker, Senior Advisor, Policy and Strategy 
John Zych, Corporate Secretary 

1. Constitution of the Meeting 

Mr. James Hinds acted as Chair of the meeting and Mr. John Zych acted as Secretary. 

The Chair declared that, although less notice had been provided of this meeting than 
the by-laws of the OPA required (24 hours' notice had actually been given instead of 
the 48 hours' notice that was required), if no Board member objected to the lack of 
sufficient notice, the meeting would be properly called. No Board member objected. Mr. 
Hinds noted that a quorum of members was present. Thus, the meeting was duly 
constituted for the transaction of business. 

The Chair advised that there were only two agenda items, namely, a report on the 

C:\Documents and Settings\Cl}'Stal.pritchard\Local Settings\Temporary Internet Files\ContentOutlook\9VWMYVDQIDRAFf B -Minutes of Board 
of Directors Meeting- August 120Il.doc 
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' . I - o the status 
of negotiations with Transt;anaaa t:nergy lilt;. \ ''"'"<>'-"""Ciua t:nergy") as to its claims 
arising out of the decision of the Government of Ontario not to proceed with the 
development of TransCanada Energy's Oakville Generating Station project. 

____ _._~----· 

-.L---

-· ---- , _____ ... _ 

~ . 

3. TransCanada Energy Inc. Negotiations 

This section of the minutes is subject to settlement privilege and litigation 
privilege. 

--- ·--- -·---------- ----------
Mr. Hinds brought the Board members up to date since the last time thaUhe Board 
members had discussed this matter. Mr. Hinds indicated that the Government of 
Ontario had appointed Mr. David Livingston, President of Infrastructure Ontario, to look 
into making a settlement of TransCanada's claims which might include TransCanada 
Energy acquiring an interest in a present or future Ontario electricity generation facility 
in full or partial settlement of its claims. 

Mr. Andersen reported on the views of the Deputy Attorney General of Ontario as to 
litigation risks involved in the case for the Government of Ontario. 

Mr. Hinds indicated that the next step in the resolution of this matter was to hold 
another meeting of the Board within the next few days in order to hear from Mr. 
Livingston as to the terms of an agreement related to the settlement of the dispute. 

Mr. Lyle was asked to provide and the Board members discussed the range of the 
quantum of liability that the Ontario Power Authority faced in this matter. 

Mr. Hinds advised all Board members and staff members present that the information 
imparted at the meeting was of a highly sensitive nature and would constitute material 
non-public information under securities legislation. Therefore none of them should trade 
in the securities of TransCanada Corporation, the publically traded corporate parent of 
TransCanada Energy, while a settlement of TransCanada's claims was being pursued 
and before a resolution thereof had been publicly announced .. 

C:\Documenls and Setlings\CI)'Stlll.pritcbard\Local Settings\Temporary Internet Files\Content0utlook\9VWMYVDQ\DRAFT B ·Minutes ofBoard 
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4. Other Business 

There was no other business. 

5. Termination 

There being no further business to be brought before the meeting, the meeting 
terminated at 11:00 a.m. 

Approved by the Board of Directors on 
the 14th day of September, 2011 

James Hinds 
Chair of the meeting 

John Zych 
Secretary of the meeting 

C:\D.ocuments and Settings\crystal.pritchard\Local Settings\Temporary Internet Files\Content0utlook\9VWMYVDQ\DRAFT B- Minutes ofBoard 
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MEETING OF THE BOARD OF DIRECTORS 

MINUTES of a meeting of the Board of Directors of the Ontario Power Authority held on 
Wednesday, August 3, 2011 at 4:30 p.m., Toronto time, by teleconference 

PRESENT 

Colin Andersen 
Michael Costello 
Rick Fitzgerald 
James Hinds 
Adele Hurley 
Ron Jamieson 
Bruce Lourie 
Lyn Mcleod 
Patrick Monahan 

MEMBERS OF STAFF IN ATTENDANCE 

Amir Shalaby, Vice President, Power System Planning 
Michael Lyle, General Counsel and Vice President, Legal, Aboriginal and Regulatory 

Affairs · 
JoAnne Butler, Vice President, Electricity Resources 
Andrew Pride, Vice President, Conservation 
Kristin Jenkins, Vice President, Communications 
Elizabeth Squissato, Director, Human Resources 
Kevin Dick, Director, Glean Energy Procurement, Electricity Resources 
Michael Killeavy, Director, Contract Management, Electricity Resources 
Brett Baker, Senior Advisor, Policy and Strategy 
John Zych, Corporate Secretary 

1. Constitution of the Meeting 

Mr. James Hinds acted as Chair of the meeting and Mr. John Zych acted as Secretary. 

The Chair declared that, with notice having been given and a quorum of members 
being present, the meeting was properly called and duly constituted for the transaction 
of business. 

C:\Documents And Settings\Crysta1.Pritchard\Local Settings\Temporary Internet Files\Content0utlook\9VWMYVDQ\DRAFT B ·Minutes Of 
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2. TransCanada Energy Inc. Negotiations 

This section of the minutes is subject to solicitor and client privilege, settlement 
privilege and litigation privilege. 

The Chair advised that there was only one agenda item, namely, the status of 
negotiations with TransCanada Energy Inc. ("TransCanada Energy") as to its claims 
arising out of the decision of the Government of Ontario not to proceed with the 
development of TransCanada Energy's Oakville Generating Station project. 

Mr. James Hinds noted that Mr. David Livingston, President of Infrastructure Ontario, 
would soon join the meeting. 

Mr. livingston outlined his involvement with this matter, which was since July 1, 2011 
at the request of the Premier's Office to possibly arrange for the settlement of the 
dispute between TransCanada and the Ontario government and to determine whether 
it was feasible to settle any liability to TransCanada by awarding TransCanada an 
interest in an Ontario electricity asset owned by Ontario. Mr. Livingston advised that the 
desired timeframe for doing so, namely, to agree on the settlement procedure and to 
agree on the plant property to be awarded in partial settlement was by the end of 
August. 

The original version of a settlement was for TransCanada Energy to acquire an interest 
in the Portlands Plant but the Ontario Governments holder of that interest, Ontario 
Power Generation Inc., indicated that to do so was not in the interest of Ontario Power 
Generation Inc. However, Ontario Power Generation proposed an alternative 
transaction whereby TransCanada Energy could acquire an interest in the Lennox 
Plant through Portlands Energy Centre, the owner of the Portlands Plant and an entity 
in which TransCanada Energy had an interest, and the Lennox Plant could then enter 
into a long-term power purchase agreement with Ontario Electricity Financial 
Corporation. Such a settlement would be a means whereby TransCanada Energy could 
satisfy its entitlement arising out of the settlement of its claims. 

Mr. Livingston left the meeting. 

Mr. Rocco Sebastiana, of the Osier, Harcourt and Hoskin LLP, the OPA's outside 
counsel in this matter, joined the Board meeting. Mr. Sebastiana discussed his 
concerns over certain issues that arose out of the agreement to settle with the dispute 
as presently drafted, including the waiver of some of the OPA's defenses. 

Mr. Hinds indicated that any amount that the Ontario Power Authority was called upon 
to pay had to be able to be defended as providing benefits to the Ontario Electricity 
ratepayers. 

Mr. Amir Shalaby pointed out that from a planning perspective, the Ontario Electricity 
System needed flexible generation sources over the next ten years. Thus, a plant in the 
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Kitchener-Waterloo area would be more suitable. A refurbished Lennox plant would be 
suitable if it was built later as opposed to earlier in the ten-year period. 

Ms. JoAnne Butler indicated that TransCanada Energy's claim included a loss on the 
value of turbines being constructed by its supplier for which it no longer had a use. A 
settlement could take into account the OPA acquiring the turbines at TransCanada 
Energy's cost and thus eliminate TransCanada Energy's claim for loss. 

The Board members indicated that its primary concern was to avoid having the Ontario 
Power Authority pay compensation that was not justifiable in the interests of the Ontario 
rate payer anel also was of the view that thero 'Nero too many disadvantages for the 
OPA arising out of the ;:ir~.ififl!fl)a agreement as eurrontly proposed. Management was 
asked to advise Mr. Livingston of this view. 

Ms. Lyn Mcleod left the meeting at 6:05p.m. 

3. Other Business 

There was no other business. 

4. In Camera Session 

The directors met in the absence of management. 

5. Termination 

There being no further business to be brought before the meeting, the meeting 
terminated at 6:45 p.m. 

Approved by the Board of Directors on 
the 14th day of September, 2011 

James Hinds 
Chair of the meeting 

John Zych 
Secretary of the meeting 
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.MEETING OF THE BOARD OFDIRECTQRS 

MINUTES of a meeting of the Board of Directors ofthe Ontario Pbwer Authority held on 
Friday, August 5~ 2011 at 1:00 p.m,, Toronto time, by teleconference 

PRESENT 

Colin Andersen 
Michael Costello 
Rick Fitzgerald 

· James Hinds 
Adele Hurley 
Ron Jamieson 
Bruce Lourie 
Patrick Monahan 

MEMBERS OF STAFF IN ATTENDANCE 

Amir Shalaby, Vice President, Power System Planning 
Michael Lyle, General Counsel and Vice President, Legal, Aboriginal and Regulatory 

Affairs 
JoAnne Butler, Vice President, Electricity Resources 
Andrew Pride, Vice President, Conservation 
Kristin Jenkins, Vice President, Communications 
Michael Killeavy, Director, Contract Management, Electricity Resources 
Brett Baker, Senior Advisor, Policy and Strategy 
John Zych, Corporate Secretary 

1. Constitution of the Meeting 

Mr. James Hinds acted as Chair of the meeting and Mr. John Zych acted as Secretary. 

The Chair declared that, although less notice had been provided of this meeting than 
the by-laws of the OPA required (24 hours' notice had actually been given instead of 
the 48 hours' notice that was required), if no Board member objected to the lack of 
sufficient notice, the meeting would be properly called. No Board member who was 
present objected. Mr. Zych advised that Ms. Mcleod had indicated to him that she 
would waive notice of the meeting. 

Mr. Hinds noted that a quorum of members was present. Thus, the meeting was duly 
constituted for the transaction of business. Mr. Zych advised that Ms. Mcleod had 
indicated that she could not attend the meeting but would waive notice of the meeting. 

The Chair advised that there was only one agenda item, namely, the status of 
negotiations with TransCanada Energy Inc. ("TransCanada Energy") as to its claims 
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arising out of the decision of the Government of Ontario not to proceed with the 
development of TransCanada Energy's Oakville Generating Station project. 

2. TransCanada Energy Inc. Negotiations 

This section of the minutes is subject to settlement privilege and litigation 
privilege. 

Mr. James Hinds advised that since the August 3 Board Meeting, OPA management 
had made significant progress on the issue of the proposed §I§if~tiCitij agreement and 
on allocation as between the Ontario electricity ratepayer and the Ontario taxpayer of 
the costs of any settlement with TransCanada Energy. 

Mr. Andersen discussed these developments. TransCanada Energy had no interest in 
or objection to an apportionment of Ontario government costs between taxpayers and 
ratepayers and therefore this matter would be addressed, not in the i!if?Ff~1@:6 
agreement, but in a side agreement between the Ontario government and the Ontario 
Power Authority. TransCanada Energy still wanted to acquire an interest in a 
generation facility in Ontario and was pursuing this matter with Ontario Power 
Generation Inc. 

The proposed allocation to the OPA of any award under the i;j[ij[fr~ti()Ji agreement was 
restricted to costs incurred by TransCanada Energy in connection with the performance 
or termination of its contract with the Ontario Power Authority for the Oakville 
generating station. 

On motion duly made, seconded and unanimously carried, it was RESOLVED THAT: 

1. the Board of Directors authorize the Ontario Power Authority (the "Corporation") to 
agree to enter into agreements (the "Agreements") as follows: 

• an agreement for the arqitri;\t[on of a dispute with TransCanada Energy Inc. 
arising out of the cancellation of the Oakville Generating Station (the 
"arbitration"), in accordance with the parameters described in the August 5, 2011 
·-----·---'-~---- --

presentation to the Board of Directors; and, 
• an agreement with Her Majesty the Queen in right of Ontario addressing the 

division of liability for an award arising out of the i:@lJrattg~ between Her Majesty 
the Queen in right of Ontario and the Corporation, in the form presented to the 
Board of Directors on August 5, 2011; 

2. any officer of the Corporation be hereby authorized and directed for and on behalf 
of the Corporation to negotiate, finalize, execute and deliver the Agreements, 
together with such changes thereto as that officer may approve, such approval to be 
evidenced conclusively by the execution and delivery of the Agreements; 

3. any officer of the Corporation be hereby authorized and directed for and on behalf 
of the Corporation to execute and deliver all such ancillary agreements, documents, 
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deeds and instruments and to do all such further acts as may be necessary or 
desirable to implement the Agreements, to perform its obligations thereunder and to 
obtain the benefits thereof; and, 

4. any officer of the Corporation be hereby authorized and directed for and on behalf 
of the Corporation to execute and deliver such subsequent documents as shall be 
necessary or desirable to make non-material amendments to the above-noted 
Agreements, documents, deeds and instruments, as such officer shall determine 
and as shall be evidenced by such officer's signature thereto. 

3. Other Business 

There was no other business. 

4. Termination . 

There being no further business to be brought before the meeting, the meeting 
terminated at 1:40 p.m. 

Approved by the Board of Directors on 
the 14th day of September, 2011 

James Hinds 
Chair of the meeting 

John Zych 
Secretary of the meeting 
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C'Xstal Pritchard 

From: 
Sent: 
To: 
Cc: 
Subject: 
Attachments: 

Categories: 

Kristin Jenkins 
Tuesday, October 25, 2011 5:13PM 
Colin Andersen; JoAnne Butler; Michael Lyle; Michael Killeavy; Amir Shalaby 
Brett Baker; Irene Mauricette 
Greenfield 
Greenfield South Media Protocol.docx; Greenfield Messaging -10-25-11.docx; OGS-GS 
Comparison.docx 

Orange Category 

As discussed this morning, attached are drafts for your review and comment of an OPA/Ministry media protocol, key 
messages and comparison between OGS and GS. We are currently working on Qs and As and will circulate a draft by 
midday tomorrow. 

Kristin 

Kristin Jenkins! Vice President, Corporate Communications I Ontario Power Authority I 120 Adelaide Street West, Suite 1600 1 
Toronto, ON MSH 1Tl 1 tel. 416.969.6007 I fax. 416.967.1947 I www.oowerauthoritv.on.ca 

\ 
1 



I 

I 

I 

I 

I 

I 

I 

I 

I 

I 

I 

I 

I 

I 

I 

I 



Developer Project Proponent System Impacts 

TransCanada • 900 MW combined • Experienced, • OGS meet address SWGTA 

Oakville 
cycle sophisticated developer supply & reliability issues 

• $1.2 B construction • Public company • Without OGS transmission 
cost • Ongoing interest in upgrades required by 

Generating • No environmental or investing in Ontario 2018 

Station municipal approvals • Owns and operates two 

• Pre-construction other gas plants in 

• One of many TCE gas Ontario 
plants 

• Procured through OPA-
led RFP process 

• Self-financed 

Eastern Power • 280 MW combined • First gas plant for • Greenfield South address 
cycle developer SWGTA supply & reliability 

• $300-400 M • Private family-run issues 
Greenfield construction cost business • Without GS transmission 

South • Environmental & • Emotional attachment to upgrades required in 201S 
Municipal approvals the Greenfield South or2016 

• Construction Project 
underway; major 
expenditures 
committed 

• OPA contract provides 
low rate of return 

• Procured through 
Ministry-led RFP 
process 

• Secured lenders 





Crystal Pritchard 

From: 
Sent: 
To: 
Cc: 
Subject: 
Attachments: 

Colin, 

Brett Baker 
Monday, October 17, 2011 6:29PM 
Colin Andersen 
Michael Lyle 
TCE - Sedar Filings 
20111017171119.pdf 

I have reviewed SEDAR (publicly traded corporate disclosure public reporting site) and have appended the relevant 
portions ofTCE's disclosure for the OGS plant: 

1. The September 30, 2009 press release announcing the 20 year OPA contract; 
2. TCE's February 14, 2011 MD&A detailing the Ontario Government's decision to not proceed with the project; 
3. TCE's April 28, 2011 MD&A detailing their intentions regarding economic recovery for the cancelled project; and 
4. TCE's July 28, 2011 MD&A disclosure regarding the OGS plant. 

I have reviewed all TCE's public filings (i.e., financial statements, MD&A, AIFs, etc.) since the contract award and see no 
evidence that there has been a material change (i.e., press release) issued for the action, arbitration. 

Upon your review, happy to discuss. 

Brett. 
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Crystal Pritchard 

From: Joe Toneguzzo 
Sent: 
To: 
Cc: 

Tuesday, October 25, 2011 6:07 PM 
JoAnne Butler; Michael Lyle; Kristin Jenkins 
Amir Shalaby; George Pessione 

Subject: FW: Greenfield 

Amir requested that I forward the following comments related to the OGS-GS Comparison: 

Current studies indicate the dates for transmission upgrades required in the file named OGS-GS Comparison are not as 
urgent than indicated. 

See changes to dates in Red to be incorporated in the System Impacts Column copied below: 

System Impacts 

• OGS addressed SWGTA 
supply & reliability issues 

• Without OGS transmission 
upgrades required by 
2019 

• Greenfield South 
addressed SWGTA supply 
& reliability issues 

• Without GS transmission 
upgrades required in 2018 
or 2017 

This timing provides standard planning lead times for completing studies, obtaining approvals and implementing the 
required facilities. 

Please Jet me know if any questions. 

Thanks-Joe 

From: Amir Shalaby 
Sent: Tuesday, October 25, 2011 5:15PM 
To: Joe Toneguzzo; George Pessione 
Subject: Fw: Greenfield 

Take a scan and tell me if have concerns 

From: Kristin Jenkins 
Sent: Tuesday, October 25, 2011 05:12PM 
To: Colin Andersen; JoAnne Butler; Michael Lyle; Michael Killeavy; Amir Shalaby 
Cc: Brett Baker; Irene Mauricette 
Subject: Greenfield 
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As discussed this morning, attached are drafts for your review and comment of an OPA/Ministry media protocol, key 
messages and comparison between OGS and GS. We are currently working on Qs and As and will circulate a draft by 
midday tomorrow. 

Kristin 

Kristin Jenkins! Vice President, Corporate Communications I Ontario P.ower Authority 1120 Adelaide Street West, Suite 1600 1 
Toronto, ON MSH 1T1 I tel. 416.969.60071 fax. 416.967.1947 I www.powerauthoritv.on.ca 
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Crystal Pritchard 

From: 
Sent: 
To: 
Cc: 
Subject: 

Michael Lyle 
Tuesday, October 25, 2011 8:29 PM 
Kristin Jenkins; Colin Andersen; JoAnne Butler; Michael Killeavy; Amir Shalaby 
Brett Baker; Irene Mauricette 
Re: Greenfield 

A few comments first on key messages document. First under Eastern says No negotiated agreement perhaps could add 
bullet saying "Eastern continues construction while negotiations ongoing" at the beginning. In bullet 4 could add at end 
"as all necessary regulatory approvals are in place". In Chart on TCE under project, I believe that some approvals had 
been received although Michael K will have a better recollection on this. · 

From: Kristin Jenkins 
Sent: Tuesday, October 25, 2011 05:12PM 
To: Colin Andersen; JoAnne Butler; Michael Lyle; Michael Killeavy; Amir Shalaby 
Cc: Brett Baker; Irene Mauricette 
Subject: Greenfield 

As discussed this morning, attached are drafts for your review and comment of an CPA/Ministry media protocol, key 
messages and comparison between OGS and GS. We are currently working on Qs and As and will circulate a draft by 
midday tomorrow. 

Kristin 

Kristin Jenkins) Vice President, Corporate Communications I Ontario Power Authority J 120 Adelaide Street West, Suite 1600 J 

Toronto, ON MSH 1T1 I tel. 416.969.6007 I fax. 416.967.1947 I www.oowerauthoritv.on.ca 
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Crystal Pritchard 

From: Michael Killeavy 
Sent: Tuesday, October 25, 2011 8:32 PM 
To: 
Cc: 

Michael Lyle; Kristin Jenkins; Colin Andersen; JoAnne Butler; Amir Shalaby 
Brett Baker; Irene Mauricette 

Subject: RE: Greenfield 

I will check tomorrow . I don't have the information with me this evening. 

. Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide St. West, Suite 1600 
Toronto, Ontario, M5H 1T1 
416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 

-----Original Message----
From: Michael Lyle 
Sent: Tue 25-0ct-11 8:28 PM 
To: Kristin Jenkins; Colin Andersen; JoAnne Butler; Michael Killeavy; Amir Shalaby 
Cc: Brett Baker; Irene Mauricette 
Subject: Re: Greenfield 

A few comments first on key messages document. First under Eastern says No negotiated 
agreement perhaps could add bullet saying "Eastern continues construction while negotiations 
ongoing" at the beginning. In bullet 4 could add at end "as all necessary regulatory 
approvals are in place". In Chart on TCE under project, I believe that some approvals had 
been received although Michael K will have a better recollection on this. 

From: Kristin Jenkins 
Sent: Tuesday, October 25, 2011 05:12 PM 
To: Colin Andersen; JoAnne Butler; Michael Lyle; Michael Killeavy; Amir Shalaby 
Cc: Brett Baker; Irene Mauricette 
Subject: Greenfield 

As discussed this morning, attached are drafts for your review and comment of an OPA/Ministry 
media protocol, key messages and comparison between OGS and GS. We are currently working on 
Qs and As and will circulate a draft by midday tomorrow. 

Kristin 
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Kristin Jenkins! Vice President, Corporate Communications I Ontario Power Authority I 120 
Adelaide Street West, Suite 1600 I Toronto, ON MSH 1T1 I tel. 416.969.6007 I fax. 
416.967.1947 I www.powerauthoritv.on.ca 
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Crystal Pritchard 

From: Amir Shalaby 
Sent: Sunday, November 06, 2011 9:04AM 
To: 
Subject: 

Brett Baker; Michael Lyle; Michael Killeavy; Colin Andersen; JoAnne Butler 
TCE will get arbitration u.riden.Vay 

According to a conversation with OPG recently • 
Not unexpected 

Original Message -----
From: MCNEIL Patrick -CORPBUSDEV [mailto:patrick.mcneil@opg.com] 
Sent: Sunday, November e6, 2e11 e7:23 AM 
To: 'rick.jennings@ontario.ca' <rick.jennings@ontario.ca>; 
'jonathan.weisstub@infrastructureontario.ca' <jonathan.weisstub@infrastructureontario.ca>; 
'serge.imbrogno@ofina.on.ca' <serge.imbrogno@ofina.on.ca>; Amir Shalaby 
Subject: Project Apple 

OPG CONFIDENTIAL AND COMMERCIALLY SENSITIVE 

Sorry for delay in the update but swamped like the rest of you. 

Last Wednesday, OPG and TCE met to discuss the draft Long-Term Partnership Agreement OPG 
provided TCE in September. 

TCE advised they had decided to initiate the arbitration with Ontario and TCE and were going 
to meet with Infrastructure Ontario on Thursday to advise them of their decision. 

TCE believes it is in its best interest to use arbitration to set the damage value for the 
Oakville cancellation. 

TCE wishes to continue to explore the options identified by TCE apart from the arbitration 
agreement and perhaps in satisfaction of the damage value. 
I will be arranging a conference call for the four of us as soon as possible this week. 

Jonathan has suggested it would be worthwhile for OPG to start discussions with the OPA on 
the options to determine what value can be assigned to them. 
I am in Ottawa Monday and Tuesday but will try to cut out of some meetings. 

Have a great remainder of the weekend. 

D. Patrick McNeil 
Senior Vice-President, Corporate Business Development and Chief Risk Officer Ontario Power 
Generation 

THIS MESSAGE IS ONLY INTENDED FOR THE USE OF THE INTENDED 
RECIPIENT(S) AND MAY CONTAIN INFORMATION THAT IS PRIVILEGED, PROPRIETARY AND/OR CONFIDENTIAL. 
If you are not the intended recipient, you are hereby notified that any review, 
retransmission, dissemination, distribution, copying, conversion to hard copy or other use of 
this communication is strictly prohibited. If you are not the intended recipient and have 
received this message in error, please notify me by return e-mail and delete this message 
from your system. Ontario Power Generation Inc. 
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Crystal Pritchard 

From: 
Sent: 
To: 
Cc: 
Subject: 

Importance: 

Kristin Jenkins 
Monday, October 24, 2011 4:47 PM 
Colin Andersen; JoAnne Butler; Michael Killeavy; Michael Lyle 
Tim Butters; Mary Bernard; Patricia Phillips 
Change in Media Relations Protocal 

High 

Minister's Officce does not want calls referred there. They want OPA to draft responses for 
review and approval which OPA will then send to media. Below are recommended responses to 
the calls. Tim please confirm capacity and COOs for OGS and Greenfield South for response to 
third question. 

John Spears, Toronto Star (mechanics of cancelling the contract - how it's done, 
has it been done) 

-Not appropriate to float options publicly when we have not yet engaged the proponent which 
is also something we don't want to highlight. Recommend: 

The provincial government is commited to relocating the plant. WE want to do this fairly and 
discuss options directly with the proponent not through the media. More information will be 
made available as the process moves forward. 

Tristin Hopper, National and Toronto desk of the National Post, request for OPA to 
confirm status of development 

Recommended Response: 

The provincial government is committed to relocating the plant. The plant has been under 
construction since May 2e11. More information will be available as the relocation process 
moves forward. 

Ian Harvey, Freelance Writer, Q: what was the output and cost for Oakville 
estimated at. What was the date of cancellation. What is the output and cost for Mississauga 
and what is the anticipated date of completion. 

The Oakville Generating Station was to have had a capacity of 9ee MW with an in service date 
of X. The cost to construct the plant was estimated at 1 billion. The plant was cancelled 
before it obtained approvals. New transmission will replace the Oakville plant to ensure 
local supply and reliability. 

Greenfield South's capacity is 28e MW with an in service date of X. The cost to construct is 
estimated at 3ee to 4ee million. Without this capacity in the southwest GTA, transmission 
expansion will have to take place two to three years earlier than anticipated. 
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Crystal Pritchard 

From: 
sent: 
To: 
Cc: 
Subject: 
Attachments: 

Categories: 

Patrick, 

John Zych 
Tuesday, November 08, 2011 12:04 PM 
'pjmon' 
Michael Lyle 
MINUTES OF AUGUST 1, 3, AND 5, 2011 
DRAFT Minutes. of Board of Directors Meeting- August 1, 2011.doc; DRAFT Minutes of Board 
of Directors Meeting- August 3, 2011.doc; DRAFT Minutes of Board of Directors Meeting -
August 5, 2011.doc 

Orange Category 

See the note (tieiow). You have not responded, so I am following up. 

On September 14, 2011 the Board reviewed the minutes of the Board meetings of July 29, 2011 and August 1, 3, 5 and 
17, 2011 and approved the minutes of July 29, 2011 and August 17, 2011, but had some reservations over the wording of 
the minutes of the meetings of August 1, 3 and 5. 

Jim Hinds' issue with the minutes of August 1, 3 and 5 was not that they were incorrect in any respect but that they dealt 
with the proposed arbitration of the Trans Canada dispute, a fact that we had agreed to keep silent. He was concerned 
aboufan inadvertent release of these minutes that would cause us not to have complied with our agreement to keep this 
fact confidential. The meeting approved these three minutes in principle and asked me to work with you to overcome their 
concerns. 

I have resolved the issue for the August 1 and 3 minutes by referring more generally to the settlement of the claim or an 
attempt to settle it. In the August 5 minute, we cannot do so since we passed a resolution about agreeing to participate in 
arbitration. 

Do you have any comments? Are the revisions an improvement at all? Should we perhaps not make the changes 
indicated in the April 1 and 3 minutes and rely on solicitor and client and litigation privilege? 

Please advise. 

John Zych 
Corporate Secretary 
Ontario Power Authority 
Suite 1600 
120 Adelaide Street West 
Toronto, ON M5H 1T1 
416-969-6055 
416-967-7474 Main telephone 
416-967-1947 OPA Fax 
416-416-324-5488 Personal Fax 
John.Zych@powerauthority.on.ca 

This e-mail message and any files transmitted with it are intended only for the named recipient(s) above and may contain 
information that is privileged, confidential and/or exempt from disclosure under applicable law. If you are not the intended 
recipient(s), any dissemination, distribution or copying of this e-mail message or any files transmitted with it is strictly 
prohibited. If you have received this message in error or are not the named recipient(s), please notify the sender 
immediately and delete this e-mail message. 

From: John Zych 
Sent: October 11, 2011 2:05 PM 
To: 'pjmon' 
Cc: Michael Lyle 
Subject: MINUTES OF JULY 29 AND AUGUST 1; 3, 5 AND 17, 2011 
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Patrick, 

On September 14, 2011 the Board reviewed the minutes of the Board meetings of July 29, 2011 and August 1, 3, 5 and 
17, 2011 and approved the minutes of July 29, 2011 and August 17, 2011, but had some reservations over the wording of 
the minutes of the meetings of August 1, 3 and 5. 

Jim Hinds' issue with the minutes of August 1, 3 and 5 was not that they were incorrect in any respect but that they dealt 
with the proposed arbitration of the TransCanada dispute, a fact that we have agreed to keep silent. He was concerned 
about an inadvertent release of these minutes that would cause us not to have complied with our agreement to keep this 
fact confidential. The meeting approved these latter three minutes in principle and asked me to work with you to overcome 
their concerns. 

I have resolved the issue for the August 1 and 3 minutes by referring more generally to the "settlemenf' of the claim. In the 
August 5 minute, we cannot do so since we passed a resolution about agreeing to participate in arbitration. In the result, 
we specifically mention arbitration in only one minute, that of August 5. 

In addition, I have taken special security measures to keep the minutes secure from any unauthorized or inadvertent 
release. Also, in an FOI request, we believe that we can keep the relevant portions confidential by reason of the 
exemption for confidential information, solicitor and client privilege and for matters in litigation. 

Accordingly, I propose to minute the September 14, 2011 discussion as follows: 

The Board reviewed the minutes of the Board of July 29, 2011 and August 17, 2011, and, on motion duly made, 
seconded and unanimously carried, it was RESOLVED THAT they be approved. 

The Board members requested that the minutes of the meetings of August 1, 3 and 5, 2011 be reviewed and brought 
back to the Board for its review and approval. 

Do you agree with the foregoing? If you do, I will run this by Jim next. 

John Zych 
Corporate Secretary 
Ontario Power Authority 
Suite 1600 
120 Adelaide Street West 
Toronto, ON M5H 1T1 
416-969-6055 
416-967-7474 Main telephone 
416-967-1947 OPA Fax 
416-416-324-5488 Personal Fax 
John.Zych@powerauthority.on.ca 

This e-mail message and any files transmitted with it are intended only for the named recipient(s) above and may contain 
information that is privileged, confidential and/or exempt from disclosure under applicable law. If you are not the intended 
recipient(s), any dissemination, distribution or copying of this e-mail message or any files transmitted with it is strictly 
prohibited. If you have received this message in error or are not the named recipient(s), please notify the sender 
immediately and delete this e-mail message. 
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.. , . · MEETING OF THE BOARD OF DIRECTORS 
·_,_ - ·.-;. 

MINUTES of a meeting of the Board of Di~ectors ofthe Ontario Power Authority held on 
Monday, August 1, 2011 at 10:00 a.m.;Toronto time; by teleconference. 

PRESENT 

Colin Andersen 
Michael Costello 
James Hinds 
Adele Hurley 
Rick Fitzgerald 
Ron Jamieson 
Bruce Lourie 
Lyn Mcleod 
Patrick Monahan 

MEMBERS OF STAFF IN ATTENDANCE 

Amir Shalaby, Vice President, Power System Planning 
Michael Lyle, General Counsel and Vice President, Legal, Aboriginal and Regulatory 

Affairs 
JoAnne Butler, Vice President, Electricity Resources 
Andrew Pride, Vice President, Conservation 
Kristin Jenkins, Vice President, Communications 
Elizabeth Squissato, Director, Human Resources 
Shawn Cronkwright, Director, Renewables Procurement, Electricity Resources 
Susan Kennedy, Associate General Counsel and Director, Corporate/Commercial Law 

Group, Legal, Aboriginal and Regulatory Affairs 
Michael Killeavy, Director, Contract Management, Electricity Resources 
Brett Baker, Senior Advisor, Policy and. Strategy 
John Zych, Corporate Secretary 

1. Constitution ofthe Meeting 

Mr. James Hinds acted as Chair of the meeting and Mr. John Zych acted as Secretary. 

The Chair declared that, although less notice had been provided of this meeting than 
the by-laws of the OPA required (24 hours' notice had actually been given instead of 
the 48 hours' notice that was required), if no Board member objected to the lack of 
sufficient notice, the meeting would be properly called. No Board member objected. Mr. 
Hinds noted that a quorum of members was present. Thus, the meeting was duly 
constituted for the transaction of business. 

The Chair advised that there were only two agenda items, namely, a report on the 

C.\Documents and Settingslcrystal.pritcbard\Local Settings\Ternporary Internet Files\ContentOutlook\9VWMYVDQ\DRAFr Minutes ofBoard of 
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.. 
· ·'-':er, the status 

of negotiations with rransc;anaaa t:nergy Inc. ('TransCanaaa t:nergy"') as to its claims 
arising out of the decision of the Government of Ontario not to proceed with the 
development of TransCanada Energy's Oakville Generating Station project. 

L. 

--, -

l' 

I II. - ~ •-

3. TransCanada Energy Inc. Negotiations 

This section of the minutes is subject to settlement privilege and litigation 
privilege. 

Mr. Hinds b(Qugbt tbe_BQard.memb~rs up to_ date :Since tbe Jasttime thaUhe Board 
members had discussed this matter. Mr. Hinds indicated that the Government of 
Ontario had appointed Mr. David Livingston, President of Infrastructure Ontario, to look 
into making a settlement of TransCanada's claims which might include TransCanada 
Energy acquiring an interest in a present or future Ontario electricity generation facility 
in full or partial settlement of its claims. 

Mr. Andersen reported on the views of the Deputy Attorney General of Ontario as to 
litigation risks involved in the case for the Government of Ontario. 

Mr. Hinds indicated that the next step in the resolution of this matter was to hold 
another meeting of the Board within the next few days in order to hear from Mr. 
Livingston as to the terms of an agreement related to the settlement of the dispute. 

Mr. Lyle was asked to provide and the Board members discussed the range of the 
quantum of liability that the Ontario Power Authority faced in this matter. 

Mr. Hinds advised all Board members and staff members present that the information 
imparted at the meeting was of a highly sensitive nature and would constitute material 
non-public information under securities legislation. Therefore none of them should trade 
in the securities of TransCanada Corporation, the publicly traded corporate parent of 
TransCanada Energy, while a settlement ofTransCanada's claims was being pursued 
and before a resolution thereof had been publicly announced. 

C:\Documents and Settings\ccystal.pritcbard\Local Settings\Tempcrary Internet Files\Content0utlook\9VWMYVDQ\DRAFT Minutes of Board of 
Directors Meeriog- August I 2011.doc 



- 3 -

4. Other Business 

There was no other business. 

5. Termination 

There being no further business to be brought before the meeting, the meeting 
terminated at 11:00 a.m. 

Approved by the Board of Directors on 
the 14th day of September, 2011 

James, Hinds 
Chair of the meeting 

John Zych 
Secretary of the meeting 
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ONTARIO.·~ .. ·~ 
POWERAUTHORrrY ···. . . . ' -

MEETING OF THE BOARD OF DIRECTORS 

MINUTES of a meeting of the Board of Directors of the Ontario Power Authority held on 
Wednesday, August 3, 2011 at 4:30p.m., Toronto time, by teleconference 

PRESENT 

Colin Andersen 
Michael Costello 
Rick Fitzgerald 
James Hinds 
Adele Hurley 
Ron Jamieson 
Bruce Lourie 
Lyn Mcleod 
Patrick Monahan 

MEMBERS OF STAFF IN ATTENDANCE 

Amir Shalaby, Vice President, Power System Planning 
Michael Lyle, General Counsel and Vice President, Legal, Aboriginal and Regulatory 

Affairs 
JoAnne Butler, Vice President, Electricity Resources 
Andrew Pride, Vice President, Conservation 
Kristin Jenkins, Vice President, Communications 
Elizabeth Squissato, Director, Human Resources 
Kevin Dick, Director, Clean Energy Procurement, Electricity Resources 
Michael Killeavy, Director, Contract Management, Electricity Resources 
Brett Baker, Senior Advisor, Policy and Strategy 
John Zych, Corporate Secretary 

1. Constitution of the Meeting 

Mr. James Hinds acted as Chair of the meeting and Mr. John Zych acted as Secretary. 

The Chair declared that, with notice having been given and a quorum of members 
being present, the meeting was properly called and duly constituted for the transaction 
of business. 
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2. TransCanada Energy Inc. Negotiations 

This section of the minutes is subject to solicitor and client privilege, settlement 
privilege and litigation privilege. 

The Chair advised that there was only one agenda item, namely, the status of 
negotiations with TransCanada Energy Inc. ("TransCanada Energy") as to its claims 
arising out of the decision of the Government of Ontario not to proceed with the 
development of TransCanada Energy's Oakville Generating Station project. 

Mr. James Hinds noted that Mr. David Livingston, President of Infrastructure Ontario, 
would soon join the meeting. 

Mr. Livingston outlined his involvement with this matter, which was since July 1, 2011 
at the request of the Premier's Office to possibly arrange for the settlement of the 
dispute between TransCanada and the Ontario government and to determine whether 
it was feasible to settle any liability to TransCanada by awarding TransCanada an 
interest in an Ontario electricity asset owned by Ontario. Mr. Livingston advised that the 
desired timeframe for doing so, namely, to agree on the settlement procedure and to 
agree on the plant property to be awarded in partial settlement was by the end of 
August. 

The original version of a settlement was for TransCanada Energy to acquire an interest 
in the Portlands Plant but the Ontario Governments holder of that interest, Ontario 
Power Generation Inc., indicated that to do so was not in the interest of Ontario Power 
Generation Inc. However, Ontario Power Generation proposed an alternative 
transaction whereby TransCanada Energy could acquire an interest in the Lennox 
Plant through Portlands Energy Centre, the owner of the Portlands Plant and an entity 
in which TransCanada Energy had an interest, and the Lennox Plant could then enter 
into a long-term power purchase agreement with Ontario Electricity Financial 
Corporation. Such a settlement would be a means whereby TransCanada Energy could 
satisfy its entitlement arising out of the settlement of its claims. 

Mr. Livingston left the meeting. 

Mr. Rocco Sebastiane, of the Osler, Harcourt and Hoskin LLP, the OPA's outside 
counsel in this matter, joined the Board meeting. Mr. Sebastiane discussed his 
concerns over certain issues that arose out of the agreement to attempt to 
settle the dispute as presently drafted, including the waiver of some of the OPA's 
defenses. 

Mr. Hinds indicated that any amount that the Ontario Power Authority was called upon 
to pay had to be able to be defended as providing benefits to the Ontario Electricity 
ratepayers. 

Mr. Amir Shalaby pointed out that from a planning perspective, the Ontario Electricity 
System needed flexible generation sources over the next ten years. Thus, a plant in the 
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Kitchener-Waterloo area would be more suitable. A refurbished Lennox plant would be 
suitable if it was built later as opposed to earlier in the ten-year period. 

Ms. JoAnne Butler indicated that TransCanada Energy's claim included a loss on the 
value of turbines being constructed by its supplier for which it no longer had a use. A 
settlement could take into account the OPA acquiring the turbines at TransCanada 
Energy's cost and thus eliminate TransCanada Energy's claim for loss. 

The Board members indicated that its primary concern was to avoid having the Ontario 
Power Authority pay compensation that was not justifiable in the interests of the Ontario 
rate payer. Management was asked to advise Mr. Livingston of this view. 

Ms. Lyn Mcleod left the meeting at 6:05 p.m. 

3. Other Business 

There was no other business. 

4. In Camera Session 

The directors met in the absence of management. 

5. Termination 

There being no further business to be brought before the meeting, the meeting 
terminated at 6:45 p.m. 

Approved by the Board of Directors on 
the 14th day of September, 2011 

James Hinds 
Chair of the meeting 

John Zych 
Secretary of the meeting 
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MEETING OF THE BOARD OF DIRECTORS 

MINUTES of a meeting of the Board of Directors of the Ontario Power Authority held on · 
Friday, August 5, 2011 at 1:00 p.m.,Toronto time, by teleconference 

PRESENT 

Colin Andersen 
Michael Costello 
Rick Fitzgerald 
James Hinds 
Adele Hurley 
Ron Jamieson 
Bruce Lourie 
Patrick Monahan 

MEMBERS OF STAFF IN ATTENDANCE 

Amir Shalaby, Vice President, Power System Planning 
Michael Lyle, General Counsel and Vice President, Legal, Aboriginal and Regulatory 

Affairs 
JoAnne Butler, Vice President, Electricity Resources 
Andrew Pride, Vice President, Conservation 
Kristin Jenkins, Vice President, Communications 
Michael Killeavy, Director, Contract Management, Electricity Resources 
Brett Baker, Senior Advisor, Policy and Strategy 
John Zych, Corporate Secretary 

1. Constitution of the Meeting 

Mr. James Hinds acted as Chair of the meeting and Mr. John Zych acted as Secretary. 

The Chair declared that, although less notice had been provided of this meeting than 
the by-laws of the OPA required (24 hours' notice had actually been given instead of 
the 48 hours' notice that was required), if no Board member present objected to the 
lack of sufficient notice, the meeting would be properly called. No Board member 
objected. Mr. Zych advised that Ms. McLeod had indicated that she could not attend 
the meeting but would waive notice of the meeting. Mr. Hinds noted that a quorum of 
members was present and declared that the meeting was duly constituted for the 
transaction of business. 

Mr. Hinds advised that there was only one agenda item, namely, the status of 
negotiations with TransCanada Energy Inc. ("TransCanada Energy") as to its claims 
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arising out of the decision of the Government of Ontario not to proceed with the 
development of TransCanada Energy's Oakville Generating Station project. 

2. TransCanada Energy Inc. Negotiations 

This section of the minutes is subject to settlement privilege and litigation 
privilege. 

Mr. James Hinds advised that since the August 3 Board Meeting, OPA management 
had made significant progress on the issue of the proposed arbitration agreement and 
on allocation as between the Ontario electricity ratepayer and the Ontario taxpayer of 
the costs of any settlement with TransCanada Energy. 

Mr. Andersen discussed these developments. TransCanada Energy had no interest in 
or objection to an apportionment of Ontario government costs between taxpayers and 
ratepayers and therefore this matter would be addressed, not in the arbitration 
agreement, but in a side agreement between the Ontario government and the Ontario 
Power Authority. TransCanada Energy still wanted to acquire an interest in a 
generation facility in Ontario and was pursuing this matter with Ontario Power 
Generation Inc. 

The proposed allocation to the OPA of any award under the arbitration agreement was 
restricted to costs incurred by TransCanada Energy in connection with the performance 
or termination of its contract with the Ontario Power Authority for the Oakville 
generating station. 

On motion duly made, seconded and unanimously carried, it was RESOLVED THAT: . 

1. the ·Board of Directors authorize the Ontario Power Authority (the "Corporation") to 
agree to enter into agreements (the "Agreements") as follows: 

• an agreement for the arbitration of a dispute with TransCanada Energy Inc. 
arising out of the cancellation of the Oakville Generating Station (the 
"arbitration"), in accordance with the parameters described in the August 5, 2011 
presentation to the Board of Directors; and, 

• an agreement with Her Majesty the Queen in right of Ontario addressing the 
division of liability for an award arising out of the arbitration between Her Majesty 
the Queen in right of Ontario and the Corporation, in the form presented to the 
Board of Directors on August 5, 2011; 

2. any officer of the Corporation be hereby authorized and directed for and on behalf 
of the Corporation to negotiate, finalize, execute and deliver the Agreements, 
together with such changes thereto as that officer may approve, such approval to be 
evidenced conclusively by the execution and delivery of the Agreements; 

3. any officer of the Corporation be hereby authorized and directed for and on· behalf 
of the Corporation to execute and deliver all such ancillary agreements, documents, 
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deeds and instrul']lents and to do all such further acts as may be necessary or 
desirable to implement the Agreements, to perform its obligations thereunder and to 
obtain the benefits thereof; and, 

4. any officer of the Corporation be hereby authorized and directed for and on behalf 
of the Corporation to execute and deliver such subsequent documents as shall be 
necessary or desirable to make non-material amendments to the above-noted 
Agreements, documents, deeds and instruments, as such officer shall determine 
and as shall be evidenced by such officer's signature thereto. 

3. Other Business 

There was no other business. 

4. Termination 

There being no further business to be brought before the meeting, the meeting 
terminated at 1:40 p.m. 

Approved by the Board of Directors on 
the 14th day of September, 2011 

James Hinds 
Chair of the meeting 

John Zych 
Secretary of the meeting 
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Crystal Pritchard 

From: Michael Lyle 
Sent: 
To: 

Wednesday, November09, 20111:16 PM 
Amir Shalaby 

Subject: Re: Discussion with 10 on TCE 

Ok. Off phone now. 

Original Message 
From: Amir Shalaby 
Sent: Wednesday, November 09, 2011 01:07 PM 
To: Michael Lyle 
Subject: Re: Discussion with IO on TCE 

Just called , will try in a few minutes 

Original Message 
From: Michael Lyle 
Sent: Wednesday, November 09, 2011 12:40 PM 
To: Amir Shalaby 
Subject: RE: Discussion with IO on TCE 

I am in the office until 1:30. Are you able to call me? 

Michael Lyle 
General Counsel and Vice President 
Legal, Aboriginal & Regulatory Affairs 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario, MSH 1T1 
Direct: 416-969-6035 
Fax: 416.969.6383 
Email: michael.lyle@powerauthority.on.ca 

This e-mail message and any files transmitted with it are intended only for the named 
recipient(s) above and may contain information that is privileged, confidential and/or exempt 
from disclosure under applicable law. If you are not the intended recipient(s), any 
dissemination, distribution or copying of this e-mail message or any files transmitted with 
it is strictly prohibited. If you have received this message in error, or are not the named 
recipient(s), please notify the sender immediately and delete this e-mail message 

-----Original Message----
From: Amir Shalaby 
Sent: November 9, 2011 12:14 PM 
To: Michael Lyle; Michael Killeavy 
Cc: JoAnne Butler 
Subject: Re: Discussion with IO on TCE 

I understand. Again:. should I meet? As a member of working group. I need an explicit 
direction please 

----- Original Message 
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From: Michael Lyle 
Sent: Wednesday, .November 09, 2011 11:44 AM 
To: Amir Shalaby; Michael Killeavy 
Cc: JoAnne Butler 
Subject: RE: Discussion with IO on TCE 

I think we need to make it very clear that the arbitration is going to be between TCE, OPA 
and the Crown. Not sure that there is any role for IO to play. They need to be aware of 
outcome and any settlement negotiations as this will impact on potential deal related to 
assets to pay for settlement/award. Perhaps it is time that we had a three way discussion 
between Crown, OPA and IO involving counsel to talk about respective roles going forward. 

Michael Lyle 
General Counsel and Vice President 
Legal, Aboriginal & Regulatory Affairs 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario, M5H 1T1 
Direct: 416-969-6035 
Fax: 416.969.6383 
Email: michael.lyle@powerauthority.on.ca 

This e-mail message and any files transmitted with it are intended only for the named 
r~cipient(s) above and may contain information that is privileged, confidential and/or exempt 
from disclosure under applicable law. If you are not the intended recipient(s), any 
dissemination, distribution or copying of this e-mail message or any files transmitted with 
it is strictly prohibited. If you have received this message in error, or are not the named 
recipient(s), please notify the sender immediately and delete this e-mail message 

-----Original Message----
From: Amir Shalaby 
Sent: November 9, 2011 11:39 AM 
To: Michael Lyle; Michael Killeavy 
Cc: JoAnne Butler 
Subject: Re: Discussion with IO on TCE 

He is '"head of new partnerships'", assigned to this file. I do not know the exact role for IO 
going forward( above pay grade) Let me know if it is ok to meet 

Original Message ----
From: Michael Lyle 
Sent: Wednesday, November 09, 2011 10:55 AM 
To: Amir Shalaby; Michael Killeavy 
Cc: JoAnne Butler 
Subject: Re: Discussion with IO on TCE 

What is Jonathon's position? I remain confused about what role IO think they are playing in 
the arbitration. 

Original Message 
From: Amir Shalaby 
Sent: Wednesday, November 09, 2011 10:53 AM 
To: Michael Lyle; Michael Killeavy 
Cc: JoAnne Butler 
Subject: Re: Discussion with IO on TCE 
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Should I work with Jonathan for now? 

Original Message ----
From: Michael Lyle 
Sent: Wednesday, November 09, 2011 10:52 AM 
To: Amir Shalaby; Michael Killeavy 
Cc: JoAnne Butler 
Subject: Re: Discussion with IO on TCE 

Once we are in arbitration, all communications about disclosure of information will go 
through legal counsel. 

Original Message 
From: Amir Shalaby 
Sent: Wednesday, November 09, 2011 10:36 AM 
To: Michael Killeavy 
Cc: JoAnne Butler; Michael Lyle 
Subject: Discussion with IO on TCE 

Jonathan is hopeful that a session with TCE can be arranged post launch of arbitration. 
The objective would be to speed up discovery process. He asked me to provide a list of 
information ( he is thinking mostly financial assumptions) that we would like to get from 
TCE. 
I indicated that Michael K has made good guesses at most, 

So here is as chance to lift the curtain , look under the hood, open the kimono . 

What are. The assumptions , parameters you would like to know? 

I am meeting with Jonathan tomorrow at 9 • To discuss process as well as our views on merits 
of options. 

Does any of you wish to join ? . 
A start at the list would be helpful 
( I can guess at residual value, IRR, discount rates, costs, market /gas price assumptions) 
Tx 
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Crystal Pritchard 

From: Amir Shalaby 
Sent: 
To: 

Wednesday, November 09, 20111:17 PM 
Michael Lyle 

Subject: Call me when you get a moment on 416 27 4 5887 

Your line.is busy 

Original Message 
From: Amir Shalaby 
Sent: Wednesday, November 09, 2011 01:07 PM 
To: Michael Lyle 
Subject: Re: Discussion with IO on TCE 

Just called , will try in a few minutes 

Original Message 
From: Michael Lyle 
Sent: Wednesday, November 09, 2011 12:40 PM 
To: Amir Shalaby 
Subject: RE: Discussion with IO on TCE 

I am in the office until 1:30. Are you able to call me? 

Michael Lyle 
General Counsel and Vice President 
Legal, Aboriginal & Regulatory Affairs 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario, MSH 1T1 
Direct: 416-969-6035 
Fax: 416.969.6383 
Email: michael.lyle@powerauthority.on.ca 

This e-mail message and any files transmitted with it.are intended only for the named 
recipient(s) above and may contain information that is privileged, confidential and/or exempt 
from disclosure under applicable law. If you are not the intended recipient(s), any 
dissemination, distribution or copying of this e-mail message or any files transmitted with 
it is strictly prohibited. If you have received this message in error, or are not the named 
recipient(s), please notify the sender immediately and delete this e-mail message 

-----Original Message----
From: Amir Shalaby 
Sent: November 9, 2011 12:14 PM 
To: Michael Lyle; Michael Killeavy 
Cc: JoAnne Butler 
Subject: Re: Discussion with IO on TCE 

I understand. Again: should I meet ? As a member of working group • I need an explicit 
direction please 

----- Original Message 
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From: Michael Lyle 
Sent: Wednesday, November 09, 2011 11:44 AM 
To: Amir Shalaby; Michael Killeavy 
Cc: JoAnne Butler 
Subject: RE: Discussion with IO on TCE c 

I think we need to make it very clear that the arbitration is going to be between TCE, OPA 
and the Crown. Not sure that there is any role for IO to play. They need to be aware of 
outcome and any settlement negotiations as this will impact on potential deal related to 
assets to pay for settlement/award. Perhaps it is time that we had a three way discussion 
between Crown, OPA and IO involving counsel to talk about respective roles going forward. 

Michael Lyle 
General Counsel and Vice President 
Legal, Aboriginal & Regulatory Affairs 
ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario, M5H 1T1 
Direct: 416-969-6035 
Fax: 416.969.6383 
Email: michael.lyle@powerauthority.on.ca 

This e-mail message and any files transmitted with it are intended only for the named 
recipient(s) above and may contain information that is privileged, confidential and/or exempt 
from disclosure under applicable law. If you are not the intended recipient(s), any 
dissemination, distribution or copying of this e-mail message or any files transmitted with 
it is strictly prohibited. If you have received this message in error, or are not the named 
recipient(s), please notify the sender immediately and delete this e-mail message 

-----Original Message----
From: Amir Shalaby 
Sent: November 9, 2011 11:39 AM 
To: Michael Lyle; Michael Killeavy 
Cc: JoAnne Butler 
Subject: Re: Discussion with IO on TCE 

He is "head of new partnerships", assigned to this file. I do not know the exact role for IO 
going forward( above pay grade) Let me know if it is ok to meet 

Original Message ----
From: Michael Lyle 
Sent: Wednesday, November 09,·2011 10:55 AM 
To: Amir Shalaby; Michael Killeavy 
Cc: JoAnne Butler 
Subject: Re: Discussion with IO on TCE 

What is Jonathon's· position? I remain confused about what role IO think they are playing in 
the arbitration. 

Original Message 
From: Amir Shalaby 
Sent: Wednesday, November 09, 2011 10:53 AM 
To: Michael Lyle; Michael Killeavy 
Cc: JoAnne Butler 
Subject: Re: Discussion with IO on TCE 
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Should I work with Jonathan for now? 

Original Message ----
From: Michael Lyle 
Sent: Wednesday, November e9, 2e11 1e:52 AM 
To: Amir Shalaby; Michael Killeavy 
Cc: JoAnne Butler 
Subject: Re: Discussion with IO on TCE 

Once we are in arbitration, all communications about disclosure of information will go 
through legal counsel. 

Original Message 
From: Amir Shalaby 
Sent: Wednesday, November eg, 2e11 1e:36 AM 
To: Michael Killeavy 
Cc: JoAnne Butler; Michael Lyle 
Subject: Discussion with IO on TCE 

Jonathan is hopeful that a session with TCE can be arranged post launch of arbitration. 
The objective would be to speed up discovery process. He asked me to provide a list of 
information ( he is thinking mostly financial assumptions) that we would like to get from 
TCE. 
I indicated that Michael K has made good guesses at most, 

So here is as chance to lift the curtain , look under the hood, open the kimono . 

What are. The assumptions , parameters you would like to know? 

I am meeting with Jonathan tomorrow at 9 . To discuss process as well as our views on merits 
of options. 

Does any of you wish to join ? 
A start at the list would be helpful 
( I can guess at residual value, IRR, discount rates, costs, market /gas price assumptions) 
Tx 
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Crystal Pritchard 

From: 
Sent: 
To: 
Cc: · 
Subject: 
Attachments: 

Importance: 

Rocco, 

Michael Killeavy 
Wednesday, November 16,20111:06 PM 
'Sebastiane, Rocco' 
'Ivanoff, Paul'; 'Smith, Elliot'; Michael Lyle 
OGS Damages Calculation- Information Required ... 
Need to Know 16 Nov 2011.docx 

High 

Here's the· list of information that I think we'd need to know to understand how TCE arrived at its claimed damages 
calculation. 

Michael 

Michael Killeavy, LL.B., MBA, P .Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario 
MSH 1T1 
416-969-6288 
416-520-9788 (CELL) 
416-967-1947 (FAX) 
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PRIVILEGED & CONFIDENTIAL- PREPARED IN CONTEMPLATION OF LITIGATION 

Information we need to know from TransCanada Energy C'TCE") regarding its claimed damages 

associated with the anticipated financial value of the Oakville Generating Station C'OGS"): 

1. Details of how the project was to be financed by TCE. We need the proportion of debt and 
equity and costs associated with debt and equity. We'd like to understand how TCE's 

purported "unlevered cost of equity" was arrived at; 

2. TCE's rationale for the "replacement contract" it was anticipating receiving at the end of 

the 20-year OPA contract term. It seems quite speculative to us and we need to 

understand how certain this prospect might have been. We also need to understand how the 
cash flows in 2034 to 2044 in the financial model', inclusive, were arrived at ("residual cash 
flows"); 

3. TCE's rationale for discounting these residual cash flows to arrive at a present value for 
these cash flows. It is discounting these cash flows at the same discount rate as the 

contract cash flow, which ignores their inherent riskiness; 

4. We need to understand how the Actual Gross Market Revenues in the financial model were 
arrived at. In particular, we'd need to understand what the physical heat rate of the 

Contract Facility would have been, and what assumptions were made with regard to future 
HOEP, pre-dispatch prices, and natural gas prices; 

5. We'd like to know how TCE arrived at its fixed and variable operating and maintenance costs 

("O&M costs") for the Contract Facility. What maintenance and refurbishment activities, 

and their associated costs, were planned for the station equipment if it is to last 30+ years; 

6. We'd like to look at the project development schedule, and in particular the construction 

schedule for the construction of the Contract Facility; 

7. We will need a full accounting of all claimed sunk costs, including but not limited to the 
costs of the gas turbines, heat-recovery steam generator, and steam turbine. This not 

part of the anticipated financial value, but we likely are liable for its sunk costs, too, so we 

need to know this if we're working it into the NRR. 

1 Referenced in TCE's financial model spreadsheet entitled "TransCanada Oakville GS- Unlevered Economics (July 

8, 2009)" 
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Crystal Pritchard 

From: Michael Lyle 
Sent: 
To: 
Cc: 
Subject: 

Wednesday, November 16,2011 3:41PM 
'john.kelly@ontario.ca' 
'Dermot.Muir@infrastructureontario.ca' 
Re: Meeting 

Michael K has now been invited. Thanks. 

From: Michael Lyle 
Sent: Wednesday, November 16, 2011 03:25 PM 
To: 'john.kelly@ontario.ca' <john.kelly@ontario.ca> 
Cc: 'Dermot Muir' <Dermot.Muir@infrastructureontario.ca> 
Subject: Meeting 

1 have checked and it does not appear that any OPA staff have been invited to a meeting to discuss document disclosure 
in the TCE matter. Michael Killeavy, our Director of Contract Management, would be the most logic person to attend 
such a meeting. I believe Amir Shalaby, our VP of Planning, will be on a call on Friday with OPG, 10 and the Ministry of 
Energy to discuss the TCE matter but I do not believe that call is about this issue and in any event, Amir would not be the 
right person to represent OPA on a discussion about documentary disclosure. 

Michael Lyle 
General Counsel and Vice President 
Legal, Aboriginal & Regulatory Affairs 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario, M5H 1T1 
Direct: 416-969-6035 
Fax: 416.969.6383 
Email: michael.lyle@powerauthoritv.on.ca 

This e-mail message and any files transmitted with it are intended only for the named recipient(s) above and may contain information that is privileged, confidential 
and/or exempt from disclosure under applicable law. If you are not the intended recipient(s), any dissemination, distribution or copying of this e-mail message or 
any tiles transmitted with it is strictly prohibited. If you have received this message in error, or are not the named recipient(s), please notify the sender immediately 
and delete this e-mail message 

1 



I 

I 

I 

I 
I 

I 

I 

I 
I 

I 

I 

I 
I 

I 

I 

I 

I 

I 

I 

I 



Crystal Pritchard 

From: 
Sent: 
To: 

Subject: 

Kristin Jenkins 
Monday, November21, 201112:16 PM 
'Botond, Erika (ENERGY)'; 'Kelt, Jennifer (ENERGY)'; 'Cayley, Daniel (MEl)'; Tim Butters; 
Patricia Phillips; Colin Andersen; Michael Lyle 
Greenfield- Toronto Star &Mississauga News 

I spoke to Tanya Talaga. Pretty much focused on cost issue but a couple of other issues came up that I want to flag. She 
asked about the ongoing need in SWGTA for additional electricity supply which raised the issue of the transmission that 
will be built to replace the cancelled Oakville plant. She also asked ifthe Greenfield plant would be relocated in the 
SWGTA. I told her that relocation was part of discussion with Greenfield and could not get into the details. I also said 
that I was not aware if the government had made any comments on relocating the plant in the GTA or not and 
suggested she follow up with the government on that. Mississauga News just wanted to know if there was any 
additional information on costs etc that could be provided. I told the reporter there isn't at this time. 

We've also had calls from the Karen Howlett, John Spears and Christian Gregoire at Radio Canada. Have left messages 
with them. Will send you summary after we connect. 

Kristin 

Kristin Jenkins( Vice President, Corporate Communications I Ontario Power Authority (120 Adelaide Street West, Suite 1600 1 
Toronto, ON MSH 1T1( tel. 416.969.6007 I fax. 416.967.1947 I www.oowerauthoritv.on.ca 
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Crystal Pritchard 

From: John Zych 
Sent: 
To: 

Wednesday, November 23, 2011 8:49 PM 
jim.hinds@irish-line.com 
Nimi Visram; Michael Lyle Cc: 

Subject: FW: MINUTES OF AUGUST 1, 3, AND 5, 2011 
Attachments: DRAFT Minutes of Board of Directors Meeting -August 1, 2011.doc; DRAFT Minutes of Board 

of Directors Meeting -August 3, 2011.doc; DRAFT Minutes of Board of Directors Meeting -
August 5, 2011.doc 

Categories: Orange Category 

Jim, 

On September 14, 2011 the Board reviewed the minutes of the Board meetings of July 29, 2011 and August 1, 3, 5 and 
17, 2011 and approved the minutes of July 29, 2011 and August 17, 2011, but had some reservations over the wording of 
the minutes of the meetings of August 1, 3 and 5. You indicated that you did not feel that they were incorrect in any 
respect but that they dealt with the proposed arbitration of the TransCanada dispute, a fact that the OPA had agreed to 
keep silent. You were concerned about an inadvertent release of these minutes that would cause us not to have complied 
with our agreement to keep this fact confidential. The meeting approved these three minutes in principle and asked me to 
work with Patrick Monahan to overcome their concerns. 

I redrafted them, Mike Lyle reviewed then and I sent them to Patrick. Patrick accepted and agreed with the revisions. 
The issue was resolved for the August 1 and 3 minutes by referring more generally to the settlement of the claim or an 
attempt to settle it. In the August 5 minute, we cannot do so since we passed a resolution about agreeing to participate in 
arbitration. · 

I propose to put them on the December Board agenda. Please advise if you have any concerns. 

John Zych 

From: John Zych 
Sent: Mon 11/21/2011 4:13 PM 
To: 'pjmon' 
Subject: FW: MINUTES OF AUGUST 1, 3, AND 5, 2011 

Patrick, Can we discuss this matter on Tuesday or Wednesday? 

From: John Zych 
Sent: Tue 11/8/2011 12:03 PM 
To: 'pjmon' 
Cc: Michael Lyle 
Subject: MINUTES OF AUGUST 1, 3, AND 5, 2011 

Patrick, 

See the note (below). You have not responded, so I am following up. 

On September 14, 2011 the Board reviewed the minutes of the Board meetings of July 29, 2011 and August 1, 3, 5 and 
17, 2011 and approved the minutes of July 29, 2011 and August 17, 2011, but had some reservations over the wording of 
the minutes of the meetings of August 1, 3 and 5. 
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Jim Hinds' issue with the minutes of August 1, 3 and 5 was not that they were incorrect in any respect but that they dealt 
with the proposed arbitration of the TransCanada dispute, a fact that we had agreed to keep silent. He was concerned 
about an inadvertent release of these minutes that would cause us not to have complied with our agreement to keep this 
fact confidential. The meeting approved these three minutes in principle and asked me to work with you to overcome their 
concerns. 

1 have resolved the issue for the August 1 and 3 minutes by referring more generally to the settlement of the claim or an 
attempt to settle it. In the August 5 minute, we cannot do so since we passed a resolution about agreeing to participate in 
arbitration. 

Do you have any comments? Are the revisions an improvement at all? Should we perhaps not make the changes 
indicated in the April 1 and 3 minutes and rely on solicitor and client and litigation privilege? 

Please advise. 

John Zych 
Corporate Secretary 
Ontario Power Authority 
Suite 1600 
120 Adelaide Street West 
Toronto, ON M5H 1T1 
416-969-6055 
416-967-7474 Main telephone 
416-967-1947 OPA Fax 
41 E?-416-324-5488 Personal Fax 
John.Zych@powerauthority.on.ca 

This e-mail message and any files transmitted with it are intended only for the named recipient(s) above and may contain 
information that is privileged, confidential and/or exempt from disclosure under applicable law. If you are not the intended 
recipient(s), any dissemination, distribution or copying of this e-mail message or any files transmitted with it is strictly 
prohibited. If you have received this message in error or are not the named recipient(s), please notify the sender 
immediately and delete this e-mail message. 

From: John Zych 
Sent: October 11, 2011 2:05 PM 
To: 'pjmon' 
Cc: Michael Lyle 
Subject: MINUTES OF JULY 29 AND AUGUST 1, 3, 5 AND 17, 2011 

Patrick, 

On September 14, 2011 the Board reviewed the minutes of the Board meetings of July 29, 2011 and August 1, 3, 5 and 
17, 2011 and approved the minutes of July 29, 2011 and August 17, 2011, but had some reservations over the wording of 
the minutes of the meetings of August 1, 3 and 5. 

Jim Hinds' issue with the minutes of August 1, 3 and 5 was not that they were incorrect in any respect but that they dealt 
with the proposed arbitration of the TransCanada dispute, a fact that we have agreed to keep silent. He was concerned 
about an inadvertent release of these minutes that would cause us not to have complied with our agreement to keep this 
fact confidential. The meeting approved these latter three minutes in principle and asked me to work with you to overcome 
their concerns. 

I have resolved the issue for the August 1 and 3 minutes by referring more generally to the "settlemenr of the claim. In the 
August 5 minute, we cannot do so since we passed a resolution about agreeing to participate in arbitration. In the result, 
we specifically mention arbitration in only one minute, that of August 5. 

In addition, I have taken special security measures to keep the minutes secure from any unauthorized or inadvertent 
release. Also, in an FOI request, we believe that we can keep the relevant portions confidential by reason of the 
exemption for confidential information, solicitor and client privilege and for matters in litigation. 

Accordingly, I propose to minute the September 14, 2011 discussion as follows: 
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The Board reviewed the minutes of the Board of July 29, 2011 and August 17, 2011, and, on motion duly made, 
seconded and unanimously carried, it was RESOLVED THAT they be approved. 

The Board members requested thalthe minutes of the meetings of August 1, 3 and 5, 2011 be reviewed and brought 
back to the Board for its review and approval. 

Do you agree with the foregoing? If you do, I will run this by Jim next. 

John Zych 
Corporate Secretary 
Ontario Power Authority 
Suite 1600 
120 Adelaide Street West 
Toronto, ON M5H 1T1 
416-969-6055 
416-967-7474 Main telephone 
416-967-1947 OPA Fax 
416-416-324-5488 Personal Fax 
John.Zych@powerauthority.on.ca 

This e-mail message and any files transmitted with it are intended only for the named recipient(s) above and may contain 
information that is privileged, confidential and/or exempt from disclosure under applicable law. If you are not the intended 
recipient(s), any dissemination, distribution or copying of this e-mail message or any files transmitted with it is strictly 
prohibited. If you have received this message in error or are not the named recipient(s), please notify the sender 
immediately and delete this e-mail message. 
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ONTARIO I 
p~~Q~.Lf 

· MEETING OF THE BOARD OF DIRECTORS 

MINUTES of a meeting ofthe Board of Directors of the Ontario Pow~r Authority held on 
Monday, August 1, 2011 at 10:00 a.m.;Toronto time, by teleconference · · 

PRESENT 

Colin Andersen 
Michael Costello 
James Hinds 
Adele Hurley 
Rick Fitzgerald 
Ron Jamieson 
Bruce Lourie 
Lyn McLeod 
Patrick Monahan 

MEMBERS OF STAFF IN ATTENDANCE 

Amir Shalaby, Vice President, Power System Planning 
Michael Lyle, General Counsel and Vice President, Legal, Aboriginal and Regulatory 

Affairs 
JoAnne Butler, Vice President, Electricity Resources 
Andrew Pride, Vice President, Conservation 
Kristin Jenkins, Vice President, Communications 
Elizabeth Squissato, Director, Human Resources 
Shawn Cronkwright, Director, Renewables Procurement, Electricity Resources 
Susan Kennedy, Associate General Counsel and Director, Corporate/Commercial Law 

Group, Legal, Aboriginal and Regulatory Affairs 
Michael Killeavy, Director, Contract Management, Electricity Resources 
Brett Baker, Senior Advisor, Policy and Strategy 
John Zych, Corporate Secretary 

1. Constitution of the Meeting 

Mr. James Hinds acted as Chair of the meeting and Mr. John Zych acted as Secretary. 

The Chair declared that, although less notice had been provided of this meeting than 
the by-laws of the OPA required (24 hours' notice had actually beengiven instead of 
the 48 hours' notice that was required), if no Board member objected to the lack of 
sufficient notice, the meeting would be properly called. No Board member objected. Mr. 
Hinds noted that a quorum of members was present. Thus, the meeting was duly 
constituted for the transaction of business. 

The Chair advised that there were only two agenda items, namely, a report on the 

C:\Documents and Settings\czystal.pritchard\Local Settings\Temporary Internet Files\Content0utlook\9VWMYVDQIDRAFT Minutes of Board of 
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-··- ----' -:- -- Jr, the status 
of negotiations with Transcanaaa t:nergy me. ("TransCanaaa \::nergY') as to its claims 
arising out of the decision of the Government of Ontario not to proceed with the 
development of TransCanada Energy's Oakville Generating Station project. 

,--

T' 
\ 

- --•-
- __ ... __ 

----- ·-··-
·-·------

3. TransCanada Energy Inc. Negotiations 

. ~ ... - II 

.c ... ,_ 

J. 

This section of the minutes is subject to settlement privilege and litigation 
privilege. 

- ---·- -·-- --------- --··----
Mr. Hinds broughttheBoard members up.to datesince.theJast time that the Board. 
members had discussed this matter. Mr. Hinds indicated that the Government of 
Ontario had appointed Mr. David Livingston, President of Infrastructure Ontario, to look 
into making a settlement ofTransCanada's claims which might include TransCanada 
Energy acquiring an interest in a present or future Ontario electricity. generation facility 
in full or partial settlement of its claims. 

Mr. Andersen reported on the views of the Deputy Attorney General of Ontario as to 
litigation risks involved in the case for the Government of Ontario. 

Mr. Hinds indicated that the next step in the resolution of this matter was to hold 
another meeting of the Board within the next few days in order to hear from Mr. 
Livingston as to the terms of an agreement related to the settlement of the dispute. 

Mr. Lyle was asked to provide and the Board members discussed the range of the · 
quantum ofliabHity that the Ontario Power Authorityfaced in this matter. 

Mr. Hinds advised all Board members and staff members present that the information 
imparted at the meeting was of a highly sensitive nature and would constitute material 
non-public information under securities legislation. Therefore none of them should trade 
in the securities of TransCanada Corporation, the publicly traded corporate parent of 
TransCanada Energy, while a settlement of TransCanada's claims was being pursued 
and before a resolution thereof had been publicly announced. 
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4. Other Business 

There was no other business. 

5. Termination 

There being no further business to be brought before the meeting, the meeting 
terminated at 11:00 a.m. 

Approved by the Board of Directors on 
the 14th day of September, 2011 

James Hinds 
Chair of the meeting 

John Zych 
Secretary of the meeting 
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MEETING OF THE BOARD OF DIRECTORS 

MINUTES of a meeting of the Board of Directors of the Ontario Power Authority held on 
Wednesday, August 3, 2011 at 4:30 p.m., Toronto time; by teleconference 

PRESENT 

Colin Andersen 
Michael Costello 
Rick Fitzgerald 
James Hinds 
Adele Hurley 
Ron Jamieson 
Bruce Lourie 
Lyn Mcleod 
Patrick Monahan 

MEMBERS OF STAFF IN ATTENDANCE 

Amir Shalaby, Vice President, Power System Planning 
Michael Lyle, General Counsel and Vice President, Legal, Aboriginal and Regulatory 

Affairs 
. JoAnne Butler, Vice President, Electricity Resources 
Andrew Pride, Vice President, Conservation 
Kristin Jenkins, Vice President, Communications 
Elizabeth Squissato, Director, Human Resources 
Kevin Dick, Director, Clean Energy Procurement, Electricity Resources 
Michael Killeavy, Director, Contract Management, Electricity Resources 
Brett Baker, Senior Advisor, Policy and Strategy 
John Zych, Corporate Secretary 

1. Constitution ofthe Meeting 

Mr. James Hinds acted as Chair of the meeting and Mr. John Zych acted as Secretary. 

The Chair declared that, with notice having been given and a quorum of members 
being present, the meeting was properly called and duly constituted for the transaction 
of business. 
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2. TransCanada Energy Inc. Negotiations 

This section of the minutes is subject to solicitor and client privilege, settlement 
privilege and litigation privilege. 

The Chair advised that there was only one agenda item, namely, the status of 
negotiations with TransCanada Energy Inc. ("TransCanada Energy") as to its claims 
arising out of the decision of the Government of Ontario not to proceed with the 
development of TransCanada Energy's Oakville Generating Station project. 

Mr. James Hinds noted that Mr. David Livingston, President of Infrastructure Ontario, 
would soon join the meeting. 

Mr. Livingston outlined his involvement with this matter, which was since July 1, 2011 
at the request of the Premier's Office to possibly arrange for the settlement of the 
dispute between TransCanada and the Ontario government and to determine whether 
it was feasible to settle any liability to TransCanada by awarding TransCanada an 
interest in an Ontario electricity asset owned by Ontario. Mr. Livingston advised that the 
desired timeframe for doing so, namely, to agree on the settlement procedure and to 
agree on the plant property to be awarded in partial settlement was by the end of 
August. 

The original version of a settlement was for TransCanada Energy to acquire an interest 
in the Portlands Plant but the Ontario Governments holder of that interest, Ontario 
Power Generation Inc., indicated that to do so was not in the interest of Ontario Power 
Generation Inc. However, Ontario Power Generation proposed an alternative 
transaction whereby TransCanada Energy could acquire an interest in the Lennox 
Plant through Portlands Energy Centre, the owner of the Portlands Plant and an entity 
in which TransCanada Energy had an interest, and the Lennox Plant could then enter 
into a long-term power purchase agreement with Ontario Electricity Financial 
Corporation. Such a settlement would be a means whereby TransCanada Energy could 
satisfy its entitlement arising out of the settlement of its claims. 

Mr. Livingston left the meeting. 

Mr. Rocco Sebastiana, of the Osier, Harcourt and Hoskin LLP, the OPA's outside 
counsel in this matter, joined the Board meeting. Mr. Sebastiana discussed his 
concerns over certain issues that arose out of the agreement to attempt to 
settle the dispute as presently drafted, including the waiver of some of the OPA's 
defenses. 

Mr. Hinds indicated that any amount that the Ontario Power Authority was called upon 
to pay had to be able to be defended as providing benefits to the Ontario Electricity 
ratepayers. 

Mr. Amir Shalaby pointed out that from a planning perspective, the Ontario Electricity 
System needed flexible generation sources over the next ten years. Thus, a plant in the 
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Kitchener-Waterlooarea would be more suitable. A refurbished Lennox plant would be 
suitable if it was built later as opposed to earlier in the ten-year period. · 

Ms. JoAnne Butler indicated that TransCanada Energy's claim included a loss on the 
value of turbines being constructed by its supplier for which it no longer had a use. A 
settlement could take into account th~ OPA acquiring the turbines at TransCanada 
Energy's cost and thus eliminate TransCanada Energy's claim for loss. 

The Board members indicated that its primary concern was to avoid having the Ontario 
Power Authority pay compensation that was not justifiable in the interests of the Ontario 
rate payer. Management was asked to advise Mr. Livingston of this view. 

Ms. Lyn Mcleod left the meeting at 6:05 p.m. 

3. Other Business 

There was no other business. 

4. In Camera Session 

The directors met in the absence of management. 

5. Termination 

There being no further business to be brought before the meeting, the meeting 
terminated at 6:45 p.m. 

Approved by the Board of Directors on 
the 14th day of September, 2011 

James Hinds 
Chair of the meeting 

John Zych 
Secretary of the meeting 
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MEETING. OF THE ~CARD OFDIRECTORS 

MINUTES of a meeting of the Board of Directors ofthe Ontario Power Authority held on 
Friday, August 5, 2011 at 1:00 p.m., Toronto time, by teleconference 

PRESENT 

Colin Andersen 
Michael Costello 
Rick Fitzgerald 
James Hinds 
Adele Hurley 
Ron Jamieson 
Bruce Lourie 
Patrick Monahan 

MEMBERS OF STAFF IN ATTENDANCE 

Amir Shalaby, Vice President, Power System Planning 
Michael Lyle, General Counsel and Vice President, Legal, Aboriginal and Regulatory 

Affairs 
JoAnne Butler, Vice President, Electricity Resources 
Andrew Pride, Vice President, Conservation 
Kristin Jenkins, Vice President, Communications 
Michael Killeavy, Director, Contract Management, Electricity Resources 
Brett Baker, Senior Advisor, Policy and Strategy 
John Zych, Corporate Secretary 

1. Constitution of the Meeting 

Mr. James Hinds acted as Chair of the meeting and Mr. John Zych acted as Secretary. 

The Chair declared that, although less notice had been provided of this meeting than 
the by-laws of the OPA required (24 hours' notice had actually been given instead of 
the 48 hours' notice that was required), if no Board member present objected to the 
lack of sufficient notice, the meeting would be properly called. No Board member 
objected. Mr. Zych advised that Ms. McLeod had indicated that she could not attend 
the meeting but would waive notice of the meeting. Mr. Hinds noted that a quorum of 
members was present and declared that the meeting was duly constituted for the 
transaction of business. 

Mr. Hinds advised that there was only one agenda item, namely, the status of 
negotiations with TransCanada Energy Inc. ("TransCanada Energy") as to its claims 
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arising out of the decision of the Government of Ontario not to proceed with the 
development of TransCanada Energy's Oakville Generating Station project. 

2. TransCanada Energy Inc. Negotiations 

This section of the minutes is subject to settlement privilege and litigation 
privilege. 

Mr. James Hinds advised that since the August 3 Board Meeting, OPA management 
had made significant progress on the issue of the proposed arbitration agreement and 
on allocation as between the Ontario electricity ratepayer and the Ontario taxpayer of 
the costs of any settlement with TransCanada Energy. 

Mr. Andersen discussed these developments. TransCanada Energy had no interest in 
or objection to an apportionment of Ontario government costs between taxpayers and 
ratepayers and therefore this matter would be addressed, not in the arbitration 
agreement, but in a side agreement between the Ontario government and the Ontario 
Power Authority. TransCanada Energy still wanted to acquire an interest in a 
generation facility in Ontario and was pursuing this matter with Ontario Power 
Generation Inc. 

The proposed allocation to the OPA of any award under the arbitration agreement was 
restricted to costs incurred by TransCanada Energy in connection with the performance 
or termination of its contract with the Ontario Power Authority for the Oakville 
generating station. 

On motion duly made, seconded and unanimously carried, it was RESOLVED THAT: 

1. the Board of Directors authorize the Ontario Power Authority (the "Corporation") to 
agree to enter into agreements (the "Agreements") as follows: 

• an agreement for the arbitration of a dispute with TransCanada Energy Inc. 
arising out of the cancellation of the Oakville Generating Station (the 
"arbitration"), in accordance with the parameters described in the August 5, 2011 
presentation to the Board of Directors; and, 

• an agreement with Her Majesty the Queen in right of Ontario addressing the 
division of liability for an award arising out of the arbitration between Her Majesty 
the Queen in right of Ontario and the Corporation, in the form presented to the 
Board of Directors on August 5, 2011; 

2. any officer of the Corporation be hereby authorized and directed for and on behalf 
of the Corporation to negotiate, finalize, execute and deliver the Agreements, 
together with such changes thereto as that officer may approve, such approval to be 
evidenced conclusively by the execution and delivery of the Agreements; 

3. any officer of the Corporation be hereby authorized and directed for and on behalf 
of the Corporation to execute and deliver all such ancillary agreements, documents, 
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deeds and instruments and to do all such further acts as may be necessary or 
desirable to implement the Agreements, to perform its obligations thereunder and to 
obtain the benefits thereof; and, 

4. any officer of the Corporation be hereby authorized and directed for and on behalf 
of the Corporation to execute and deliver such· subsequent documents as shall be 
necessary or desirable to make non-material amendments to the above-noted 
Agreements, documents, deeds and instruments, as such officer shall determine 
and as shall be evidenced by such officer's signature thereto. 

3. Other Business 

There was no other business. 

4. Termination 

There being no further business to be brought before the meeting, the meeting 
terminated at 1 :40 p.m. 

Approved by the Board of Directors on 
the 14th day of September, 2011 

James Hinds 
Chair of the meeting 

John Zych 
Secretary of the meeting 
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Crystal Pritchard 

From: John Zych 
Sent: Thursday, November 24, 2011 10:51 AM 
To: Colin Andersen · 
Cc: Irene Mauricette; Michael Lyle; Nimi Visram; JoAnne Butler; Michael KiHeavy 

FW: MINUTES OF AUGUST 1, 3, AND 5, 2011 . . Subject: 
Attachments: DRAFT Minutes of Board of Directors Meeting- August 1, 2011.doc; DRAFT Minutes of Board 

of Directors Meeting- August 3, 2011.doc; DRAFT Minutes of Board of Directors Meeting
August 5, 2011.dcic 

Categories: Orange Category 

Colin, 

Jim Hinds has endorsed the re-write of the minutes of the Board meetings of August 1, 3, and 5, 2011. I will put them on 
the December Board agenda. 

Kathleen, 

Please print and place in Colin's weekend reading folder. 

From: John Zych 
Sent: Wed 11/23/2011 8:48 PM 
To: jim.hinds@irish-line.com 
Cc: Nimi Visram; Michael Lyle 
Subject: FW: MINUTES OF AUGUST 1, 3, AND 5, 2011 

Jim, 

On September 14, 2011 the Board reviewed the minutes of the Board meetings of July 29, 2011 and August 1, 3, 5 and 
17, 2011 and approved the minutes of July 29, 2011 and August 17, 2011, but had some reservations over the wording of 
the minutes of the meetings of August 1, 3 and 5. You indicated that you did not feel that they were incorrect in any 
respect but that they dealt with the proposed arbitration of the TransCanada dispute, a fact that the OPA had agreed to 
keep silent. You were concerned about an inadvertent release of these minutes that would cause us not to have complied 
with our agreement to keep this fact confidential. The meeting approved these three minutes in principle and asked me to 
work with Patrick Monahan to overcome their concerns. 

I redrafted them, Mike Lyle reviewed then and I sent them to Patrick. Patrick accepted and agreed with the revisions. 
The issue was resolved for the August 1 and 3 minutes by referring more generally to the settlement of the claim or an 
attempt to settle it. In the August 5 minute, we cannot do so since we passed a resolution about agreeing to participate in 
arbitration. 

I propose to put them on the December Board agenda. Please advise if you have any concerns. 

John Zych 

From: John Zych-
Sent: Men 11/21/2011 4:13PM 
To: 'pjmon' 
Subject: FW: MINUTES OF AUGUST 1, 3, AND 5, 2011 

Patrick, Can we discuss this matter on Tuesday or Wednesday? 

1 
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From: John Zych 
Sent: Tue 11/8/201112:03 PM 
To: 'pjmon' 
Cc: Michael Lyle 
Subject: MINUTES OF AUGUST 1, 3, AND 5, 2011 

Patrick, 

See the note (below). You have not responded, so I am following up. 

On September 14, 2011 the Board reviewed the minutes of the Board meetings of July 29, 2011 and August 1, 3, 5 and 
17, 2011 and approved the minutes of July 29, 2011 and August 17, 2011, but had some reservations over the wording of 
the minutes of the meetings of August 1, 3 and 5. 

Jim Hinds' issue with the minutes of August 1, 3 and 5 was not that they were incorrect in any respect but that they dealt 
with the proposed arbitration of the TransCanada dispute, a fact that we had agreed to keep silent. He was concerned 
about an inadvertent release of these minutes that would cause us not to have complied with our agreement to keep this 
fact confidential. The meeting approved these three minutes in principle and asked me to work with you to overcome their 
concerns. 

I have resolved the issue for the August 1 and 3 minutes by referring more generally to the settlement of the claim or an 
attempt to settle it. In the August 5 minute, we cannot do so since we passed a resolution about agreeing to participate in 
arbitration. 

Do you have any comments? Are the revisions an improvement at all? Should we perhaps not make the changes 
indicated in the April 1 and 3 minutes and rely on solicitor and client and litigation privilege? 

Please advise. 

John Zych 
Corporate Secretary 
Ontario Power Authority 
Suite 1600 
120 Adelaide Street West 
Toronto, ON M5H 1T1 
416-969-6055 
416-967-7474 Main telephone 
416-967-1947 OPA Fax 
416-416-324-5488 Personal Fax 
John.Zych@powerauthority.on.ca 

This e-mail message and any files transmitted with it are intended only for the named recipient(s) above and may contain 
information that is privileged, confidential and/or exempt from disclosure under applicable law. If you are not the intended 
recipient(s), any dissemination, distribution or copying of this e-mail message or any files transmitted with it is strictly 
prohibited. If you have received this message in error or are not the named recipient(s), please notify the sender 
immediately and delete this e-mail message. 

From: John Zych 
Sent: October 11, 2011 2:05 PM 
To: 'pjmon' 
Cc: Michael Lyle 
Subject: MINUTES OF JULY 29 AND AUGUST 1, 3, 5 AND 17, 2011 

Patrick, 
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On September 14, 2011 the Board reviewed the minutes of the Board meetings of July 29, 2011 and August 1, 3, 5 and 
17, 2011 and approved the minutes of July 29, 2011 and August 17, 2011, but had some reservations over the wording of 
the minutes of the meetings of August 1, 3 and 5. 

Jim Hinds' issue with the minutes of August 1, 3 and 5 was not that they were incorrect in any respect but that they dealt 
with the proposed arbitration of the TransCanada dispute, a fact that we have agreed to keep silent. He was concerned 
about an inadvertent release of these minutes that would cause us not to have complied with our agreement to keep this 
fact confidential. The meeting approved these latter three minutes in principle and asked me to work with you to overcome 
their concerns. · 

I have resolved the issue for the August 1 and 3 minutes by referring more generally to the "settlement" of the claim. In the 
August 5 minute, we cannot do so since we passed a resolution about agreeing to participate in arbitration. In the result, 
we specifically mention arbitration in only one minute, that of August 5. 

In addition, I have taken special security measures to keep the minutes secure from any unauthorized or inadvertent 
release. Also, in an FOI request, we believe that we can keep the relevant portions confidential by reason of the 
exemption for confidential information, solicitor and client privilege and for matters in litigation. 

Accordingly, I propose to minute the September 14, 2011 discussion as follows: 

The Board reviewed the minutes of the Board of July 29, 2011 and August 17, 2011, and, on motion duly made, 
seconded and unanimously carried, it was RESOLVED THAT they be approved. 

The Board members requested that the minutes of the meetings of August 1, 3 and 5, 2011 be reviewed and brought 
back to the Board for its review and approval. 

Do you agree with the foregoing? If you do, I will run this by Jim next. 

John Zych 
Corporate Secretary 
Ontario Power Authority 
Suite 1600 
120 Adelaide Street West 
Toronto, ON M5H 1T1 
416-969-6055 
416-967-7474 Main telephone 
416-967-1947 OPA Fax 
416-416-324-5488 Personal Fax 
John.Zych@powerauthority.on.ca 

This e-mail message and any files transmitted with it are intended only for the named recipient(s) above and may contain 
information that is privileged, confidential arid/or exempt from disclosure under applicable law. If you are not the intended 
recipient(s), any dissemination, distribution or copying of this e-mail message or any files transmitted with it is strictly 
prohibited. If you have received this message in error or are not the named recipient(s), please notify the sender 
immediately and delete this e-mail message. 
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·· ... · .· ·~· 

MEETING OF THE BOARD OF DIRECTORS . 

MINUTES of a meeting of the Board of Directors of the Ontario Power Authority held ~n 
Monday, August 1, 2011 at 10:00 a.m.;-,Toronto time, by teleconference 

PRESENT 

Colin Andersen 
Michael Costello 
James Hinds 
Adele Hurley 
Rick Fitzgerald 
Ron Jamieson 
Bruce Lourie 
Lyn Mcleod 
Patrick Monahan 

MEMBERS OF STAFF IN ATTENDANCE 

Amir Shalaby, Vice President, Power System Planning 
Michael Lyle, General Counsel and Vice President, Legal, Aboriginal and Regulatory 

Affairs 
JoAnne Butler, Vice President, Electricity Resources 
Andrew Pride, Vice President, Conservation 
Kristin Jenkins, Vice President, Communications 
Elizabeth Squissato, Director, Human Resources 
Shawn Cronkwright, Director, Renewables Procurement, Electricity Resources 
Susan Kennedy, Associate General Counsel and Director, Corporate/Commercial Law 

Group, Legal, Aboriginal and Regulatory Affairs 
Michael Killeavy, Director, Contract Management, Electricity Resources 
Brett Baker, Senior Advisor, Policy and Strategy 
John Zych, Corporate Secretary 

1. Constitution of the Meeting 

Mr. James Hinds acted as Chair of the meeting and Mr. John Zych acted as Secretary. 

The Chair declared that, although less notice had been provided of this meeting than 
the by-laws of the OPA required (24 hours' notice had actually been given instead of 
the 48 hours' notice that was required), if no Board member objected to the lack of 
sufficient notice, the meeting would be properly called. No Board member objected. Mr. 
Hinds noted that a quorum of members was present. Thus, the meeting was duly 
constituted for the transaction of business. 

The Chair advised that there were only two agenda items, namely, a report on the 
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- -- - " , the status 
of negotiations with TransCanaaa r.nergy me. (''Transcanaaa t:.nergy") as to its claims 
arising out of the decision of the Government of Ontario not to proceed with the 
development of TransCanada Energy's Oakville Generating Station project. 

,, _____ -
-.0.!-.l.~--- I 

... _ . __ _. ----'--- -- -=--- ... .__- ...... 

-· . - - -· -- . 

-. 
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3. TransCanada Energy Inc. Negotiations 

This section of the minutes is subject to settlement privilege and litigation 
privilege. 

Mr. Hinds broughtthe Board members up to date since the lasttime thatthe Board 
members had discussed this matter. Mr. Hinds indicated that the Government of 
Ontario had appointed Mr. David Livingston, President of Infrastructure Ontario, to look· 
into making a settlement of TransCanada's claims which might include TransCanada 
Energy acquiring an interest in a present or future Ontario electricity generation facility 
in full or partial settlement of its claims. 

Mr. Andersen reported on the views of the Deputy Attorney General of Ontario as to 
litigation risks involved in the case for the Government of Ontario. 

Mr. Hinds indicated that the next step in the resolution of this matter was to hold 
another meeting of the Board within the next few days in order to hear from Mr. 
Livingston as to the terms of an agreement related to the settlement of the dispute. 

Mr. Lyle was asked to provide and the Board members discussed the range of the 
quantum of liability that the Ontario Power Authority faced in this matter. 

Mr. Hinds advised all Board members and staff members present that the information 
imparted at the meeting was of a highly sensitive nature and would constitute material 
non-public information under securities legislation. Therefore none of them should trade 
in the securities of TransCanada Corporation, the publicly traded corporate parent of 
TransCanada Energy, while a settlement of TransCanada's claims was being pursued 
and before a resolution thereof had been publicly announced. 
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4. Other Business 

There was no other business. 

5. Termination 

There being no further business to be brought before the meeting, the meeting 
terminated at 11:00 a.m. 

Approved by the Board of Directors on 
the 14th day of September, 2011 

James Hinds 
Chair of the meeting 

John Zych 
Secretary of the meeting 
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ONTARIO·t 
POWERAUTHORITY .· · . - . -. . ... 

MEETING OF THE BOARD OF DIRECTORS 

MINUTES of a meeting of the Board of Directors of the Ontario Power Authority held on 
Wednesday, August 3, 2011 at 4:30 p.m., Toronto time, by teleconference 

PRESENT 

Colin Andersen 
Michael Costello 
Rick Fitzgerald 
James Hinds · 
Adele Hurley 
Ron Jamieson 
Bruce Lourie 
Lyn Mcleod 
Patrick Monahan 

MEMBERS OF STAFF IN ATTENDANCE 

Amir Shalaby, Vice President, Power System Planning 
Michael Lyle, General Counsel and Vice President, Legal, Aboriginal and Regulatory 

Affairs 
JoAnne Butler, Vice President, Electricity Resources 
Andrew Pride, Vice President, Conservation 
Kristin Jenkins, Vice President, Communications 
Elizabeth Squissato, Director, Human Resources 
Kevin Dick, Director, Clean Energy Procurement, Electricity Resources 
Michael Killeavy, Director, Contract Management, Electricity Resources 
Brett Baker, Senior Advisor, Policy and Strategy 
John Zych,Corporate Secretary 

1. Constitution of the Meeting 

Mr. James Hinds acted as Chair of the meeting and Mr. John Zych acted as Secretary. 

The Chair declared that, with notice having been given and a quorum of members 
being present, the meeting was properly called and duly constituted for the transaction 
of business. 
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2. TransCanada Energy Inc. Negotiations 

This section of the minutes is subject to solicitor and client privilege, settlement 
privilege and litigation privilege. 

The Chair advised that there was only one agenda item, namely, the status of 
negotiations with TransCanada Energy Inc. ("TransCanada Energy") as to its claims 
arising out of the decision of the Government of Ontario not to proceed with the 
development of TransCanada Energy's Oakville Generating Station project. 

Mr. James Hinds noted· that Mr. David Livingston, President of Infrastructure Ontario, 
would soon join the meeting. 

Mr. Livingston outlined his involvement with this matter, which was since July 1, 2011 
at the request of the Premier's Office to possibly arrange for the settlement of the 
dispute between TransCanada and the Ontario government and to determine whether 
it was feasible to settle any liability to TransCanada by awarding TransCanada an 
interest in an Ontario electricity asset owned by Ontario. Mr. Livingston advised that the 
desired timeframe for doing so, namely, to agree on the settlement procedure and to 
agree on the plant property to be awarded in partial settlement was by the end of 
August. 

The original version of a settlement was for TransCanada Energy to acquire an interest 
in the Portlands Plant but the Ontario Governments holder of that interest, Ontario 
Power Generation Inc., indicated that to do so was not in the interest of Ontario Power 
Generation Inc. However, Ontario Power Generation proposed an alternative 
transaction whereby TransCanada Energy could acquire an interest in the Lennox 
Plant through Portlands Energy Centre, the owner of the Portlands Plant and an entity 
in which TransCanada Energy had an interest, and the Lennox Plant could then enter 
into a long-term power purchase agreement with Ontario Electricity Financial 
Corporation. Such a settlement would be a means whereby TransCanada Energy could 
satisfy its entitlement arising out of the settlement of its claims. 

Mr. Livingston left the meeting. 

Mr. Rocco Sebastiana, of the Osler, Harcourt and Hoskin LLP, the CPA's outside 
counsel in this matter, joined the Board meeting. Mr. Sebastiana discussed his 
concerns over certain issues that arose out of the agreement to attempt to 
settle the dispute as presently drafted, including the waiver of some of the CPA's 
defenses. 

Mr. Hinds indicated that any amount that the Ontario Power Authority was called upon 
to pay had to be able to be defended as providing benefits to the Ontario Electricity 
ratepayers. 

Mr. Amir Shalaby pointed out that from a planning perspective, the Ontario Electricity 
System needed flexible generation sources over the next ten years. Thus, a plant in the 
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Kitchener-Waterloo area would be more suitable. A refurbished Lennox plant would be 
suitable if it was built later as opposed to earlier in the ten-year period. 

Ms. JoAnne Butler indicated that TransCanada Energy's claim included a loss on the 
value of turbines being constructed by its supplier for which it no longer had a use. A 
settlement could take into account the OPA acquiring the turbines at TransCanada 
Energy's cost and thus eliminate TransCanada Energy's claim for loss. 

The Board members indicated that its primary concern was to avoid having the Ontario 
Power Authority pay compensation that was not justifiable in the interests of the Ontario 
rate payer. Management was asked to advise Mr. Livingston of this view. 

Ms. Lyn Mcleod left the meeting at 6:05 p.m. 

3. Other Business 

There was no other business. 

4. In Camera Session 

The directors met in the absence of management. 

5. Termination 

There being no further business to be brought before the meeting, the meeting 
terminated at 6:45 p.m. 

Approved by the Board of Directors on 
the 14th day of September, 2011 

James Hinds 
Chair of the meeting 

John Zych 
Secretary of the meeting 
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MEETING OF THE BOARD OF DIRECTORS· 

MINUTES of a meeting of the Board of Directors ofthe Ontario Power Authority held on 
Friday, August 5, 2011 at 1:00 p.m:, Toronto time, by teleconference 

PRESENT 

Colin Andersen 
Michael Costello 
Rick Fitzgerald 
James Hinds 
Adele Hurley 
Ron Jamieson 
Bruce Lourie 
Patrick Monahan 

MEMBERS OF STAFF IN ATTENDANCE 

Amir Shalaby, Vice President, Power System Planning 
Michael Lyle, General Counsel and Vice President, Legal, Aboriginal and Regulatory 

Affairs 
JoAnne Butler, Vice President, Electricity Resources 
Andrew Pride, Vice President, Conservation 
Kristin Jenkins, Vice President, Communications 
Michael Killeavy, Director, Contract Management, Electricity Resources 
Brett Baker, Senior Advisor, Policy and Strategy 
John Zych, Corporate Secretary 

1. Constitution ofthe Meeting 

Mr. James Hinds acted as Chair of the meeting and Mr. John Zych acted as Secretary. 

The Chair declared that, although less notice had been provided of this meeting than 
the by-laws of the OPA required (24 hours' notice had actually been given instead of 
the 48 hours' notice that was required), if no Board member present objected to the 
lack of sufficient notice, the meeting would be properly called. No Board member 
objected. Mr. Zych advised that Ms. McLeod had indicated that she could not attend 
the meeting but would waive notice of the meeting. Mr. Hinds noted that a quorum of 
members was present and declared that the meeting was duly constituted for the 
transaction of business: 

Mr. Hinds advised that there was only one agenda item, namely, the status of 
negotiations with TransCanada Energy Inc. ("TransCanada Energy") as to its claims 
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arising out of the decision of the Government of Ontario not to proceed with the 
development of TransCanada Energy's Oakville Generating Station project. 

2. TransCanada Energy Inc. Negotiations 

This section of the minutes is subject to settlement privilege and litigation 
privilege. 

Mr. James Hinds advised that since the August 3 Board Meeting, OPA management 
had made significant progress on the issue of the proposed arbitration agreement and 
on allocation as between the Ontario electricity ratepayer and the Ontario taxpayer of 
the costs of any settlement with TransCanada Energy. 

Mr. Andersen discussed these developments. TransCanada Energy had no interest in 
or objection to an apportionment of Ontario government costs between taxpayers and 
ratepayers and therefore this matter would be addressed, not in the arbitration 
agreement, but in a side agreement between the Ontario government and the Ontario 
Power Authority. TransCanada Energy still wanted to acquire an interest in a 
generation facility in Ontario and was pursuing this matter with Ontario Power 
Generation Inc. 

The proposed allocation to the OPA of any award under the arbitration agreement was 
restricted to costs incurred by TransCanada Energy in connection with the performance 
or termination of its contract with the Ontario Power Authority for the Oakville 
generating station. 

On motion duly made, seconded and unanimously carried, it was RESOLVED THAT: 

1. the Board of Directors authorize the Ontario Power Authority (the "Corporation") to 
agree to enter into agreements (the "Agreements") as follows: 

• an agreement for the arbitration of a dispute with TransCanada Energy Inc. 
arising out of the cancellation of the Oakville Generating Station (the 
"arbitration"), in accordance with the parameters described in the August 5, 2011 
presentation to the Board of Directors; and, 

• an agreement with Her Majesty the Queen in right of Ontario addressing the 
division of liability for an award arising out of the arbitration between Her Majesty 
the Queen in right of Ontario and the Corporation, in the form presented to the 
Board of Directors on August 5, 2011; 

2. any officer of the Corporation be hereby authorized and directed for and on behalf 
of the Corporation to negotiate, finalize, execute and deliver the Agreements, 
together with such changes thereto as that officer may approve, such approval to be 
evidenced conclusively by the execution and delivery of the Agreements; 

3. any officer of the Corporation be hereby authorized and directed for and on behalf 
of the Corporation to execute and deliver all such ancillary agreements, documents, 
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deeds and instruments and to do all such further acts as may be necessary or 
desirable to implement the Agreements, to perform its obligations thereunder and to 
obtain the benefits thereof; and, 

4. any officer of the Corporation be hereby authorized and directed for and on behalf 
of the Corporation to execute and deliver such subsequent documents as shall be 
necessary or desirable to make non-material amendments to the above-noted 
Agreements, documents, deeds and instruments, as such officer shall determine 
and as shall be evidenced by such officer's signature thereto. 

3. Other Business 

There was no other business. 

4. Termination 

There being no further business to be brought before the meeting, the meeting 
terminated at 1:40 p.m. 

Approved by the Board of Directors on 
the 14th day of September, 2011 

James Hinds 
Chair of the meeting 

John Zych 
Secretary of the meeting 
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Crystal Pritchard 

From: Amir Shalaby 
Sent: Friday, November 25, 2011 4:20 PM 
To: 
Subject: 

Michael Lyle; Michael Killeavy; Colin Andersen; JoAnne Butler 
Progress discussion on TCE arbitartaion 

just finished a Conference call with Government/lo folks: 
• They are asking JoAnne or Michael K to send the shorter list of parameters that matter 

• They met with legal counsel for TCE and agreed to amend the terms of arbitration (to expedite settlement). 
They will pass the amendments by Michael L when they are ready. The amendments have to do with: 
compressing the process, document exchange, steps following document exchange 

• They developed a list of Arbitrators to select from ( I asked that Michael L be party to the selection) 
• They got an estimate of Turbine costs:$ 191M 

• There is optimism that TCE can share the model in a closed session, and I asked that they arrange for this to 
happen. 

• They may skip the step of a mock arbitration if the TCE model is shared early. 
This is moving faster than I expected, so wanted to share with you right away 
Cheers 
amir 



I 

I 

I 

I 

I 

I 

I 

I 

I 

I 

I 

I 



Crystal Pritchard 

From: JoAnne Butler 
Sent: Friday, November 25, 2011 5:09 PM 
To: 
Subject: 

Amir Shalaby; Michael Lyle; Michael Killeavy; Colin Andersen 
RE: Progress discussion on TCE arbitartaion 

We will discuss our list, however, understanding the model, as we discussed with 10, Finance and Energy yesterday, 
would be extremely helpful so that at least we understand how they got their nominal cash flows. If we get to general 
agreement on that, then the discussion will be around discount factor and terminal value. There was some discussion 
of trying to get agreement on the discount factor and getting to the contract "number'' without arbitration and then 
having an expedited arbitration only around the terminal value. That is where we left it yesterday. 

JCB 

JoAnne C. Butler 
Vice President, Electricity Resources 
Ontario Power Authority 

120Adelaide Street West, Suite 1600 
Toronto, Ontario MSH 1T1 

416-969-6005 Tel. 
416-969-6071 Fax. 
joanne.butler@powerauthorrtv.on.ca 

From: Amir Shalaby 
Sent: Viernes, 25 de Noviembre de 2011 04:20 p.m. 
To: Michael Lyle; Michael Killeavy; Colin Andersen; JoAnne Butler 
Subject: Progress discussion on TCE arbitartaion 

just finished a Conference call with Government/fa folks: 
• They are asking JoAnne or Michael K to send the shorter list of parameters that matter 
• They met with legal counsel for TCE and agreed to amend the terms of arbitration (to expedite settlement). 

They will pass the amendments by Michael L when they are ready. The amendments have to do with: 
compressing the process, document exchange, steps following document exchange 

• They developed a list of Arbitrators to select from ( I asked that Michael L be party to the selection) 

• They got an estimate of Turbine costs : $ 191 M 
• There is optimism that TCE can share the model in a closed session, and I asked that they arrange for this to 

happen. 
• They may skip the step of a mock arbitration if the TCE model is shared early. 

This is moving faster than I expected, so wanted to share with you right away 

Cheers 
amir 
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Crystal Pritchard 

From: 
Sent: 
To: 

Sebastiana, Rocco [RSebastiano@osler.com] 
Tuesday, November 29, 2011 4:46 PM 
Michael Killeavy; Michael Lyle 

Cc: 
Subject: 

Ivanoff, Paul; Smith, Elliot; Carson, Lorne 
Update on Greenfield South 

By way of update, I had a few calls today with Carl: 

1. Greenfield was supposedly caught by surprise by the labourers who showed up at the gate yesterday 
hoping that there would be work for them. Carl advised that Greg did not ask the workers to show up on 
Monday. 

2. EIG has retained Stikemans as Cdn litigation counsel and apparently, is in discussions about next steps. 
3. Carl has prepared the Schedules and exhibits to the EIG Note Purchase Agreement and will be sending 

them over to me. I will circulate them as soon as I receive them. 
4. Carl is putting together copies of the key equipment supply agreements that we requested. He did 

advise, however, that as these agreements contain some commercially confidential information, 
Greenfield is considering whether to redact any portions of these agreements. Recall that TCE also 
redacted portion of the turbine supply agreement on OGS when they sent it to us. 

We have been doing some thinking about the options of dealing with the Secured Lenders prepayment claim. 
What time did you want to set up a call tomorrow morning to discuss these options? 

r:r 
Rocco Sebastiana 
Partner 

416.862.5859 DIRECT 
416.862.6666 FACSIMILE 
rsebastiano@osler.com 

Osler, Hoskin & Harcourt LLP 
Box 50, 1 First Canadian Place 
[Jario, Canada M5X 188 

This e-mail message is privileged, confidential and subject to 
copyright. Any unauthorized use or disclosure is prohibited. 

Le contenu du present coum·el est privil9gh§, confidential et 
soumis a des droits d'auteur. ll est interdit de l'utiliser au 
dele divulguer sans autorisation. 

-----··••HAA_H_U ____ _ 
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Crystal Pritchard 

From: Michael Killeavy 
Sent: 
To: 
Cc: 

Tuesday, November 29, 2011 5:06 PM 
'Sebastiana, Rocco'; Michael Lyle; JoAnne Butler 
'Ivanoff, Paul'; 'Smith, Elliot'; 'Carson, Lome' 

Subject: RE: Update on Greenfield South 

Importance: High 

We can do the call between 11:30 and noon, if that's convenient? If so, could you please circulate teleconference 
information to the attendees? 

Thanks, 

Michael 

Michael Killeavy, ll.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario 
MSH 1T1 
416-969-6288 
416-520-9788 (CEll} 
416-967-1947 (FAX) 

From: Sebastiana, Rocco [mailto:RSebastiano@osler.coml 
Sent: November 29, 2011 4:46 PM 
To: Michael Killeavy; Michael Lyle 
Cc: Ivanoff, Paul; Smith, Elliot; Carson, Lome 
Subject: Update on Greenfield South 

By way of update, I had a few calls today with Carl: 

1. Greenfield was supposedly caught by surprise by the labourers who showed up at the gate yesterday 
hoping that there would be work for them. Carl advised that Greg did not ask the workers to show up on 
Monday. · 

2. EIG has retained Stikemans as Cdn litigation counsel and apparently, is in discussions about next steps. 
3. Carl has prepared the Schedules and exhibits to the EIG Note Purchase Agreement and will be sending 

them over to me. I will circulate them as soon as I receive them. 
4. Carl is putting together copies of the key equipment supply agreements that we requested. He did 

advise, however, that as these agreements contain some commercially confidential information, 
Greenfield is considering whether to redact any portions of these agreements. Recall that TCE also 
redacted portion of the turbine supply agreement on OGS when they sent it to us. 
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We have been doing some thinking about the options of dealing with the Secured Lenders prepayment claim. 
What time did you want to set up a call tomorrow morning to discuss these options? 

D 
Rocco Sebastiano 
Partner 

416.862.5859 DIRECT 
416.862.6666 FACSIMILE 
rsebastiano@osler.com 

Osler, Hoskin & Harcourt LLP 
Box 50, 1 First Canadian Place 

n·"-·~· .. 
-----* . -
This e-mail message is privileged, confidential and subject to 
copyright. Any unauthorized use or disclosure is prohibited. 

Le contenu du present courriel est privileQi8, confidential et 
Soumis a des droits d'auteur. II est interdit de \'utiliser au 
de le divulguer sans autorisation. 
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Crystal Pritchard 

From: Michael Lyle 
Sent: 
To: 

Wednesday, November 30, 20111:23 PM 
JoAnne Butler; Michael' Killeavy 

Cc: 'Ivanoff, Paul' 
Subject: 
Attachments: 

FW: Sched B_ Blacklined version of Arbitration Agreement 
Sched B_ Blacklined version of Arbitration Agreement. doc 

Attached are the proposed amendments to the arbitration agreement that are proposed by TCE and have been referred 
to us from counsel for 10. As I indicated previously, I was concerned that TCE was trying to limit the scope of discovery in 
order to allow them to not disclose relevant documentation. This has been confirmed by the drafting. The key here is 
that they are the ones with most of the documents relevant to assessing damages and so it is to their advantage to keep 
discovery very limited. We had previously been concerned with section 6.1 as it stated that the parties were to meet and 
confer on documentary discovery but states that such discovery would not be as broad as in the Rules of Civil Procedure. 
It did say though that parties would have to disclose the documents that fall into the categories identified by opposing 
counsel. The new section 6.1 contemplates the parties meeting and agreeing on a limited document exGhange in which 
each party provides "its most relevant internal assessment" of the damages re 20 year profit and terminal value. This 
allows TCE to only put forward the assessment that favours their position and shield any internal documents that might 
indicate that their numbers are inflated. 10 will likely take the view that OPA should not care about this given that the 
DM of Energy has stated the Government's intention to cover these costs. However, note that there is no right of 
document discovery with respect to the sunk costs which the OPA is responsible to pay. Section 6.3{2} only gives us a 
right to a "brief description" of the amount TCE is claiming and a breakdown of these amounts by category. This is 
obviously unacceptable. We will no doubt have other concerns as we go through this in more detail. Dermot Muir, 10 

General Counsel, is trying to get a response out of me on this. I assume that 10 will want to move it quickly. It will need 
to be approved by our Board. I intend to call him after 4 today. If anyone has additional comments before then, please 
let me know. 

Michael Lyle 
General Counsel and Vice President 
Legal, Aboriginal & Regulatory Affairs 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario, M5H 1T1 
Direct: 416-969-6035 
Fax: 416.969.6383 
Email: michael.lyle@powerauthority.on.ca 

This e-mail message and any files transmitted with it are intended only for the named recipient(s) above and may contain information that is privileged, confidential 
and/or exempt from disclosure under applicable law. If you are not the intended recipient(s), any dissemination, distribution or copying of this e-mail message or 
any files transmitted with it is strictly prohibited. If you have received this message in error, or are not the named recipient(s), please notify the sender immediately 
and delete this e-mail message 

From: Dermot Muir [mailto:Dermot.Muir@infrastructureontario.ca] 
Sent: November 30, 201110:29 AM 
To: Michael Lyle 
Subject: Sched B_ Blacklined version of Arbitration Agreement 

Michael: 

Please find attached the latest proposed changes to the arbitration agreement as provided by Mike B. 

Happy to discuss. 

1 



Regards 

Dermot 

Dermot P. Muir 
General Counsel and Corporate Secretary 
Infrastructure Ontario 
1 Dundas Street West, 20th Floor 
Toronto, Ontario MSG 2L5 
416-325-2316 
416-204-6130 (fax) 
Dermot.Muir@infrastructrueontario.ca 

SOLICITOR/CLIENT PRIVILEGE 

This e-mail is intended only for the personal and confidential use of the recipient(s) named above. If the reader of this e-mail is not 
an intended recipient, you have received this e-mail in error and any review, dissemination, distribution or copying is strictly 
prohibited. I£ you have received this e-mail in error, please notify the sender immediately by return e-mail and permanently delete 
the copy you received. 



IN THE MATTER OF AN ARBITRATION 

BETWEEN: 

TRANSCANADA ENERGY LTD. 

Claimant 

-and-

HER MAJESTY THE QUEEN IN RIGHT OF ONTARIO and the ONTARIO 
POWER AUTHORITY 

Respondents 

ARBITRATION AGREEMENT 

WHEREAS the Ontario Power Authority (the "OPA") and the Claimant 
TransCanada Energy Ltd. ("TCE" or the "Claimant") entered into the Southwest GTA 
Clean Energy Supply Contract dated as of October 9, 2009 (the "CES Contract") for the 
construction of a 900 megawatt gas fired generating station in Oakville Ontario (the 
"OGS"); 

AND WHEREAS by letter dated October 7, 2010 the OP A terminated the CES 
Contract and acknowledged that TCE was entitled to its reasonable damages, including 
the anticipated financial value of the CES Contract; 

AND WHEREAS the Respondents have agreed to pay TCE its reasonable 
damages arising from the termination of the CES Contract, including the anticipated 
financial value of the CES Contract; 

AND WHEREAS the Oaimant and the Respondents wish to submit the issue of 
the assessment of the reasonable damages suffered by TCE to arbitration in the event 
they are unable to settle that amount as between themselves; 

AND WHEREAS on April 27, 2011, the Claimant provided written notice to Her 
Majesty the Queen in Right of Ontario (the "Province of Ontario"), under section 7 of 
the Proceedings Against the Crown Act, R.S.O., 1990, c. P. 27 ("PACA"), of its intent to 
commence an action against the Province of Ontario to recover the damages the 
Oaimant suffered because of the termination of the CES Contract (the "Claim"); 
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AND WHEREAS the Parties have agreed that the Claimant's damages under 
the Claim will not be limited by: (a) any limitation on or reduction of the amount of 
damages which might otherwise be awarded as a result of sections 10.5 or 14.1 of the 
CES Contract; or (b) any limitation on or reduction of the amount of damages which 
might otherwise be awarded as a result of any possibility or probability that TCE may 
have been unable to obtain any or all government or regulatory approvals required to 
construct and operate its generation facility as contemplated in and in accordance with 
the CES Contract; 

AND WHEREAS the Parties have agreed that the Respondents will not raise as a 
defence the Force Majeure Notices filed by the Claimant with the OP A including those 
issued after the Town of Oakville rejected the Claimant's site plan approval for the 
Oakville Generating Station and subsequently the rejection of its application for consent 
to sever for the Oakville Generating Station site by the Committee of Adjustment for the 
Town of Oakville; 

AND WHEREAS the Parties have agreed to resolve the issue of the quantum of 
damages the Claimant is entitled to as a result of the termination of the CES Contract by 
way of binding arbitration in accordance with The Arbitration Act, 1991, 5.0. 1991, c.17 
(the "Act"); 

AND WHEREAS the Parties have agreed that all steps taken pursuant to the 
binding arbitration will be kept confidential and secure and will not form part of the 
public record; 

NOW THEREFORE, in consideration of good and valuable consideration, the 
receipt and sufficiency of which is hereby acknowledged, the Parties agree as follows: 

Section 1.1 

ARTICLE1 
APPLICATION OF THE ACT 

Recitals 

The recitals herein are true and correct. 

Section 1.2 Act 

The provisions of the Act shall apply to this Arbitration Agreement except as 
varied or excluded by this Agreement, or other written agreement of the Parties. 

ARTICLE2 

Section2.1 Consideration 

In consideration of the Parties each agreeing to pursue the resolution of this 
matter by way of binding arbitration in accordance with the Act, and on the 
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understanding that the :referral to the arbitration and the satisfaction of any Final 
Award (as defined) is a settlement of the Oaimant's claim thatis the subject matter of 
its April27, 2011 Notice, pursuant to section22 (c) of the PACA, the Parties agree: 

(a) the Claim against the Province of Ontario and the OP A will not be 
pursued in the Courts; and 

(b). contemporaneous with the satisfaction by the Province of Ontario of any 
Final Award in favour of TCE, TCE will provide a release to the OP A and 
the Province of Ontario in the form of Schedule "B" attached hereto. 

Section3.1 Arbitrator 

ARTICLE3 
ARBITRATOR 

The Arbitration shall be conducted in Toronto, Ontario by an arbitrator mutually 
agreed upon by the Parties or chosen by such individual as the Parties may agree (the 
"Arbitrator"). 

ARTICLE4 
JURISDICTION OF ARBITRATOR 

Section 4.1 Final Decision and Award 

The decision and award of the Arbitrator shall be final and binding on the 
Parties, subject to the right to appeal questions of law to the Ontario Superior Court of 
Justice as provided in section 45(2) of the Act. 

Section 4.2 The Disputes 

The Arbitrator shall fully and finally determine the amount of the reasonable 
damages to which the Oaimant is entitled as a result of the termination of the CES 
Contract, including the anticipated financial value of the CES Contract. 

Section 4.3 Waiver of Defences 

(a) The Respondents agree that they are liable to pay TCE its reasonable 
damages arising from the termination of the CES Contract, including the 
anticipated financial value of the CES Contract. 

(b) The Respondents acknowledge and agree that in the determination of the 
reasonable damages which TCE is to be awarded there shall be no 
reduction of those damages by reason of either: 

(i) any limitation on or reduction of the amount of damages which 
might otherwise be awarded as a result of sections 10.5 or 14.1 of 
the CES Contract; or 
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(ii) any limitation on or reduction of the amount of damages which 
might otherwise be awarded as a result of any possibility or 
probability that TCE may have been unable to obtain any or all 
government or regulatory approvals required to construct and 
operate its generation facility as contemplated in and in accordance 
with the CES Contract. 

(c) For greater certainty, the amount of the reasonable damages to which the 
Claimant is entitled will be based upon the following agreed facts: 

(i) that if the CES Contract had not been terminated then TCE would 
have fulfilled the CES Contract and the generation facility which 
was contemplated by it would have been built and would have 
operated; and 

(ii) the reasonable damages including the anticipated financial value of 
the CES Contract is understood to include the following 
components: 

(A) the net profit to be earned by TCE over the 20 year life of the 
CES Contract; 

(B) the costs incurred by TCE in connection with either the 
performance or termination of the CES Contract to the extent 
that these costs have not been recovered in item (A); and 

(C) each Party reserves its rights to argue whether the 
Respondents are liable to compensate the Claimant for the 
terminal value of the OGS, if any, where terminal value is 
understood to mean the economic value of the OGS that may 
be realized by the Oaimant in the period after the expiration 
of the twenty year term of the CES Contract for its remaining 
useful life. 

Section 4.4 Arbitrator Jurisdiction 

Without limiting the jurisdiction of the Arbitrator at law, the submission to 
arbitration hereunder shall confer on the Arbitrator the jurisdiction to: 

(a) determine any question as to the Arbitrator's jurisdiction including any 
objections with respect to the existence, scope or validity of this 
Agreement; 

(b) determine all issues in respect of the procedure or evidentiary matters 
governing the Arbitration, in accordance with this Agreement and the Act, 
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and make such orders or directions as may be required in respect of such 
issues; 

(c) determine any question of law arising in the Arbitration;· 

(d) receive and take into account such written or oral evidence tendered by 
the Parties as the Arbitrator determines is relevant and admissible; 

(e) make one or more interlocutory or interim orders; 

(f) include, -as part of any award, · the payment of interest from the 
appropriate date as determined by the Arbitrator; and 

(g) proceed in the Arbitration and make any interlocutory or interim 
award(s), as deemed necessary during the course of the hearing of the 
Arbitration, and the Final Award (defined below). 

Section 4.5 Costs 

The Parties agree that the Arbitrator has the jurisdiction to award costs to any of 
the Parties, and that the Arbitrator will make a determination with respect to any 
Party's entitlement to costs by analogy to the Ontario Rules of Civil Procedure, R.R.O. 
1990, Reg. 194 ( the "Rules") and with regard to the relevant case law, after hearing 
submissions from the Parties with respect to costs following the Final Award, or an 
interim or interlocutory order or award in relation to any interim or interlocutory 
motion. The Arbitrator's accounts shall be borne equally by the Parties, together with 
all other ancillary, administrative and technical expenses that may be incurred during 
the course of the Arbitration, including but not limited to costs for court reporter(s), 
transcripts, facilities and staffing (the "Expenses"), but the Arbitrator's accounts and 
the Expenses shall be ultimately determined with reference to the Rules and the case 
law, at the same time that other issues with respect to costs are determined following 
the Final Award. 

Section4.6 Timetable 

Any deadlines contained in this Agreement may be extended by mutual 
agreement of the Parties or order of the Arbitrator, and the Arbitrator shall be advised 
of any changes to any deadlines. 

ARTICLES 
SUBMISSION OF lWITTilN STL'..TilMilNTS 

Seetiaa5.1 Statement of Claim 

The Oaimant shall deliver a Statement of Oaim OR Or before September eO, 2012. 
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Seetien 9.2 Defenee 

The Respondents sha±l each deliver a Statement of Defenee within ::!Q days 
following the delivery of the Statement of Oaim. 

Seetien9.3 Reply 

The Claimant sha±l delY.'el' a Reply vffi:hin ::!Q days follow"'..ng the delivery of the 
Statements of Defenee. 

ARTICLES 
INITIATION OF THE ARBITRATION PROCESS 

Section5.1 

The Parties agree that the formal arbitration process described in Article 6 
shall commence with the Parties meetim;r to agree on a limited document exchant:e as 
described in Section 6.1 below. 

Section5.2 

The meeting referred to in Section 6.1 shall take place no later than December 9. 

Section5.3 

The time periods referred to in Article 6 shall be suspended from December 23. 
2011 until Ianuarv 8. 2012 inclusive. 

ARTICLE6 
CONDUCT OF THE ARBITRATION 

Seetien 6.1 Deeumentary Diseevery 

The Parties will meet and confer with respeet to documentary production witffin 
::!Q days follO'iving the last date by which a Reply is to be delivered. f,t the meeting with 

· respeet to documentary production, co'IH'I5el for the Parties will discuss and attempt to 
agree on the format of the documents to be delP.;ered. 

The scope of documentary production is to be determined by the Parties when 
they meet and confer. Pol' greater clarity, the scope of documentary production is not as 
broad as that contemplated by the RM!es. Rather, the Parties are reEJ:aired to disclose the 
documentation that they intend to or may rely .OR at the arbitration, as well as 
documents wltich fa±! into the categories (relevant to the issues in disput~ identified by 
opposing co'lffiSel at the meet and confer meeting or as may arise out of the 
mcaminations for discovery. 
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In preparation of witnesses for discovery and in cof!Rection wi.4h documentary 
production the_P-arties will use all rele--.rant powers to ensure that all documents in their 
power, possession or control arc produced in the Arbitration_ 

VVhen they meet and confer, the P-arties shall determine a date l9y w-hich eaeh 
shall deliver to the other a list identifying any and all records and documents, w·hether. 
written, electroruc or othervi"ise, l9eing produced for the purpose of this Aroitration, ·and 
l9y v>"hleh each shall deliver the documents in the format agreed to l9y the Parties. In the 
eveRt that the Parties caf!Rot come to aR agreement on these dates or the CJ£tent or 
nature of production they will refer _the decisjon.l9aek to the Arl9itrator .. 

Section fi.2 Evidenee by ¥litness Affidadts 

On a date to l9e determined l9y the Parties w'hen they meet and confer, the P-arties 
shaH deliver to each other sworn affidavits of each of their witnesses. 

On a date to l9e determined l9y the P-arties w'hcn they meet and confer, the Parties 
shaH deliver to each other responding sworn affidavits from their witnesses. 

Section fi.3 Cross I*aminations on Affidavits 

The Parties agree that cross eJ£aminations of the affiants will take place on a date 
to l9e agreed, vi"ith eadt Party lirrtfted to one day of cross eJ£arrtination per vi"itness, or 
such other time as may l9e agreed l9etween the P-arties upon revieow of the affidax:its or 
may l9e ordered l9y the Arbitrator. 

V'iithln 30 days following cross eJ£aminations, the Parties will come to aR 

agreement on hearing procedure ,.,ifu respect to calling vi<ea veee evidence, or will 
attend l9eforc the Aroitrator to determine such procedure (the "Hearing Procedure"). 

Seetion6.4 &pert Reports 

The Parties agree that eJ£perts shall meet prior to the preparation of eJcpert 
reports to confer <md, if possilile, agree and settle the assumptions and facts to l9e used 
in the eJ£pert reports. 

The Parties agree on the foHow'..ng timetal9le for delP..rery of mcpert reports: 

(a) eJ£pert reports of each P-arty shall l9e delP.rered within 45 days after 
completion of cross eJ£aminations; 

(lJ) responding (reply) CJ£pert reports of each Party shalll9e eJ£ehanged "ithin 
30 days of the eJ£chartge of eJcpert reports; and 

(e) all CJ£pert reports delP.,;ered and filed in the Arl9itration shall include and 
attach a copy of the eJ£pert' s Curriculum Vitae <md a declaration of 
independence. 
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Section 6.1 

The Province of Ontario, OP A. and TCE will meet and agree on a limited 
document exchange in which each party provides the other its most relevant internal 
assessment of the damages suffered by TCE in respect of the items set out in subsections 
4.3(c)(ii)(A) ("20 Year Net Profit NPV") and (C) ("Terminal Value NPV") to the extent 

. that these documents have not already been exchanged. 

Section 6.2 

The documents agreed to be exchanged will be forwarded within one (1) week of 
the meeting referred to in Section 6.1 (no later than December 16, 2011, as a result of the 
start date set out in Section 5.2). 

Section 6.3 

Within two (2) weeks of receipt of the documents referred to in Section 6.2 (no 
later than January 16, 2012. as a result of the suspension of time periods referred to in 
Section 5.3): 

(1) the Parties will provide to each other the amount it is prepared to settle for in 
respect of 20 Year Net Profit NPV and Terminal Value NPV and the basis for its 
position including a brief description of its financial calculations and legal 
arguments: and 

(2) TCE will provide a brief description of the amount it is claiming in respect of 
subsection 4.3(c)(ii)(B) ("Performance and Termination Costs") and a 
breakdown of those amounts by categozy. 

Section6.4 

Within two (2) weeks of the receipt of the documents referred to in Section 6.3 
(no later than Tanuarv 30, 2012). the Parties shall meet for the puroose of attempting to 
settle all elements of damages. 

Section 6.5 

If the Parties are unable to settle any element of damages in the meeting referred 
to in Section 6.4 they shall, within two (2) weeks (no later than February 13, 2012). meet 
together with their experts to narrow the issues in dispute for presentation to the 
Arbitrator. At this meeting the Parties shall agree on a formula to be applied by the 
Arbitrator in an amended final offer arbitration to be conducted in the event they are 
unable to settle some or all of the issues referred to above. 

Section6.6 

Within four (4) weeks of the meeting referred to in Section 6.5 (no later than 
March 12, 2012). each of the Parties shall exchange initial expert reports setting out the 
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amount of dama~es they are prepared to settle for in respect of each of the issues. These 
reports will be provided to the Arbitrator. 

Section6.7 

Within two (2) weeks of the deliverv of the reports referred to in Section 6.6 (no 
later than March 26. 2012), the Parties and their experts shall meet to attempt to settle all 
issues or narrow those that have not been settled. 

Section 6.8 

Within three (3) weeks of the meetin~ referred to in Section 6.7 (no later than 
April 16. 2012). the Parties shall exchan~e final expert reports and a statement settin~ 
out the amount of dama~es they are prepared to settle for in respect of each of the then 
outstanding issues. These reports shall be provided to the Arbitrator. 

Section6.9 

Within one (1) week of the receipt of the reports referred to in Section 6.8 (no 
later than April23. 2011). the Parties shall meet with the Arbitrator and settle the form 
of evidence which shall be put to the Arbitrator in an arbitration which shall last no 
longer than one (1) week includin~ openin~ and closin~ submission. The Parties shall 
also confirm with the Arbitrator the form of amended final offer selection which the 
Parties have chosen to employ. 

Section 6.10 

As soon as possible after the meetin~ with the Arbitrator. the arbitration shall be 
conducted in accordance with the agreed upon procedure. 

Section 6.11 

In the event that the Parties cannot come to an agreement on any procedural 
issue during the course of the arbitration. includin~ but not limited to in Sections 6.1. 
6.5. 6.7 and 6.9. they will refer the issue to the Arbitrator. who after hearing brief 
submission shall decide the issue. 

Section 6.12 Arbitration Hearing 

The Arbitration Hearing shall take place in Toronto on dates to be agreed by the 
Parties. The Arbitration Hearing shall be conducted in an expeditious manner and in 
accordance with the Hearing Procedure. A court reporter will be present at each day of 
the Arbitration Hearing and the court reporter will provide the Parties with real-time 
transcription of the day's evidence, and the court reporter will also provide the Parties 
with copies of daily transcripts of each day's evidence. The costs of the court reporter 
will be divided between the Parties during the course of the Arbitration and it will form 
part of the costs of the Arbitration, which will ultimately be decided with reference to 
Section 4.5 above. 
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Section 6.13 Witness Statements 

The Parties will attempt to reach agreement with regard to whether the evidence
in-chief of witnesses will be provided by way of Affidavit rather than oral testimony. If 
the evidence of a witness is to be provided by way of Affidavit, the witness will 
nevertheless, if requested, be available at the hearing for cross-examination. 

Each witness who gives oral testimony at the Arbitration Hearing will do so 
under oath or affirmation. 

Section 6.14 Examinations and Oral Submissions 

Unless otherwise agreed, each Party may examine-in-chief and re-examine its 
own witnesses and cross-examine the other Party's witnesses at the Arbitration 
Hearing. The Parties shall agree upon, failing which the Arbitrator shall impose, time 
limits upon both examination-in-chief and cross examination of witnesses. Each Party 
shall be entitled to present oral submissions at the Arbitration Hearing. 

Section 6.15 Applicable Law 

The Arbitrator shall apply the substantive law applicable in the Province of 
Ontario. The Arbitrator shall apply the procedural rules set out in this Arbitration 
agreement and the Act and by analogy to the Rules, to the extent that procedures are not 
dealt with in this Arbitration Agreement or in the Act. 

Section 6.16 

Subject to the terms of this Arbitration Agreement, the Arbitrator may conduct 
the Arbitration Hearing in such manner as he/ she considers appropriate, provided that 
the Parties are treated with equality, and that at any stage of the proceedings each Party 
is given full opportunity to present its case. 

Section 6.17 

Each Party may be represented by legal counsel at any and all meetings or 
hearings in the Arbitration. Each person who attends the Arbitration Hearing is 
deemed to have agreed to abide by the provisions of Article 8 of this Arbitration 
Agreement with respect to confidentiality. Any person who attends on any date upon 
which the Arbitration Hearing is conducted shall, prior to attending, execute a 
confidentiality agreement substantially in the form attached hereto as Schedule "A". 

ARTICLE7 
AWARD 

Section 7.1 Decision(s) Timeline 

Any interlocutory or interim award(s) shall be given in writing at Toronto, with 
reasons and shall be rendered within forty five (45) days of the conclusion of the 
relevant motion. 
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. The Arbitrator shall provic!e the Parties with his/her decision in writing at 
Toronto, with. reasorl!', within siJ< (G) J,Ronths sixty (60) days from the qelivery of the 
communication of the final submissions from the parties (the "Final Award"). The 
Arbitrator shall sign and date the Final Award. 

Within fifteen (15) days after receipt of the Final Award, any Party, with notice to 
the other Parties, may request the Arbitrator to interpret the Final Award; correct any 
clerical, typographical or computation errors,. or any errors of a similar nature in the 
Final Award; or clarify or supplement the Final Award with respect to claims which 
were presented in the Arbitration but which were not determined in the Final A ward. 
The Arbitrator ;hall make . any interpretation, correction or supplementary award 
requested by either Party that he/ she deems justified within fifteen (15) days after 
receipt of such request. All interpretations, corrections, and supplementary awards 
shall be in writing, and the provisions of this Article shall apply to them. 

Section 7.2 

Subject to the right of appeal in Section 4.1 above, the Final Award shall be final 
and binding on the Parties, and the Parties undertake to carry out the Final Award 
without delay. If an interpretation, correction or additional award is requested by a 
Party, or a correction or additional award is made by the Arbitrator on his/her own 
initiative as provided under this Article, the Award shall be final and binding on the 
Parties when such interpretation, correction or additional award is made by the 
Arbitrator or upon the expiration of the time periods provided under this Article for 
such interpretation, correction or additional award to be made, whichever is earlier. 
The Final A ward shall be enforceable in accordance with its terms, and judgment upon 
the Final Award entered by any court of competent jurisdiction that possesses 
jurisdiction over the Party against whom the Final Award is being enforced. 

Section 7.3 

The Parties agree that it is in their mutual interests that a Final Award [or an 
interim final award] in favour of the Oaimant be satisfied in a manner that furthers 
both the energy interests of the Province of Ontario and the interests of TCE. Therefore, 
subject to the foregoing and the following terms and conditions, a Final Award [or an 
interim final award] in favour of the Oaimant may be satisfied by way of the transfer to 
the Claimant of an asset that has an equivalent value to TCE, after due consideration for 
the tax implications to TCE of the transaction, being equal to the Final Award [or 
interim final award] (the "Equivalent Value"). 

(a) Upon the request of the Respondent, the Province of Ontario, to satisfy the 
Final Award [or interim final award] as against either of the Respondents 
by the transfer of an asset of Equivalent Value, TCE shall within ten (10) 
business days submit a list of assets of interest (the" Assets of Interest") to 
the Respondent for consideration. Such list to consist of assets owned by 
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the Province of Ontario, the OP A or an agency of the Province of Ontario 
and at a minimum to include assets in which TCE has an equity interest or 
that has been subject to prior discussion amongst the Parties. Assets which 
will provide partial Equivalent Value may be considered. 

(b) If an asset of interest is mutually agreed as being a suitable asset for 
transfer to TCE, and the asset is not one in which TCE (or a wholly owned 
affiliate) owns an equity interest in at that time, then TCE shall be 
permitted a reasonable and customary period of time for an asset 
purchase transaction of this type in order to conduct due diligence and to 
confirm its continued interest in the asset transfer. If TCE remains 
interested in acquiring the asset after having completed its due diligence 
then the Parties shall use commercially reasonable efforts to attempt to 
agree on the value of the asset to TCE. 

(c) 

(d) 

If an asset of interest is mutually agreed as being a suitable asset for an 
equivalent exchange and is an asset in which TCE (or a wholly owned 
affiliate) owns an equity interest at that time, then the Parties shall use 
commercially reasonable efforts to attempt to agree on the value of the 
asset to TCE. 

In respect of any proposed asset transfer under subsection (b) or (c) above 
TCE acting reasonably must be satisfied that: 

(i) the transfer will be in compliance with all relevant covenants 
relating to the asset and in compliance with all applicable laws; 

(ii) all necessary consents, permits and authorizations are available to 
transfer the asset to TCE and for TCE to own and operate the asset; 

(iii) there are no restrictions on TCE's ability to develop, operate, sell or 
otherwise dispose of the asset; and 

(iv) TCE does not become liable for any pre-closing liabilities relating to 
the asset. 

(e) If the Parties have agreed to the transfer and if the value of the asset to 
TCE is agreed, then the Parties will use commercially reasonable efforts to 
negotiate and settle the form of such definitive documents as may be 
required to give full effect to such asset transfer. Such documents are to be 
in conventional form for the type of asset to be transferred and will 
contain conventional representations, warranties, covenants, conditions, 
and indemnities for an asset transfer between arm's length commercial 
parties. 
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(f) If more than rrinety (90) days haVe passed after the date of the issuance of 
the Final Award [or an interim final award] of the· Arbitrator, and the 
Parties have not agreed on the terms of the asset transfer or settled the 
form of the definitive documents for transfer, then TCE shall be permitted 
to issue a demand letter to the Respondents demanding immediate 
payment of the Final Award [or interim final award] in cash and such 
payment shall be made within three (3) days of receipt of such demand 
letter. 

Section 7.4 Release 

Contemporaneous with compliance by the Respondents with the terms of the 
Final Award and in consideration therefore, TCE shall deliver a Release in favour of 
each of the Respondents in the form attached hereto as Schedule "B". 

Section8.1 

ARTICLES 
CONFIDENTIALITY 

Confidentiality 

Except as may be otherwise required by law, all information disclosed in the 
Arbitration shall be treated by all Parties, including their respective officers and 
directors, and by the Arbitrator, as confidential and shall be used solely for the 
purposes of the Arbitration and not for any other or improper purpose. The Parties 
agree further that for the purposes of this Arbitration, they shall abide by and be bound 
by the" deemed undertaking" rule as stipulated in Rule 30.1 of the Rules. 

For greater certainty, the Arbitrator and the Parties, including their respective 
officers and directors, employees, agents, servants, administrators, successors, 
members, subsidiaries, affiliates, insurers, assigns and related parties from time to time 
agree that they shall not disclose or reveal any information disclosed in the Arbitration 
to any other person, except to their legal, or financial advisors, or experts ··or consultants 
retained by a party for the purpose of this arbitration, or as required by law including, 
for example, the Oaimant's obligation to make disclosures under applicable securities 
law. The Parties also agree that they will use best efforts to ensure that they have 
effective procedures in place to ensure that information disclosed in the Arbitration is 
not disclosed or revealed contrary to the provisions of this Article. Each Party agrees to 
be responsible for any breach by its officers, directors, employees, agents, servants, 
administrators, successors, members, subsidiaries, affiliates, insurers, and assigns of 
the terms and conditions of this Article. Notwithstanding the foregoing, the OP A and 
the Province of Ontario are entitled to share confidential information for the purpose of 
defending the Oaim. · 
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Section 9.1 

ARTICLE9 
MISCELLANEOUS 

Amendment 

This Arbitration Agreement may be amended, modified or supplemented only 
by a written agreement signed by the Parties. 

Section 9.2 Governing Law 

This Arbitration Agreement shall be governed by, interpreted and enforced in 
accordance with the laws of the Province of Ontario. 

Section 9.3 Binding the Crown 

The Respondent Her Majesty the Queen in Right of Ontario, shall be bound by 
this agreement. 

Section 9.4 Extended Meanings 

In this Agreement words importing the singular number include the plural and 
vice versa, words importing any gender include all genders and words importing 
persons include individuals, corporations, limited and unlimited liability companies, 
general and limited partnerships, associations, trusts, unincorporated organizations, 
joint ventures and governmental authorities. The terms "include", "includes" and 
"including" are not limiting and shall be deemed to be followed by the phrase "without 
limitation". 

Section 9.5 Statutory References 

In this Agreement, unless something in the subject matter or context is 
inconsistent therewith or unless otherwise herein provided, a reference to any statute is 
to that statute as now enacted or as the same may from time to time be amended, re
enacted or replaced and includes any regulation made thereunder. 

Section 9.6 Counterparts 

This Agreement may be executed in any number of counterparts, each of which 
will be deemed to be an original and all of which taken together will be deemed to 
constitute one and the same instrument. 

Section 9.7 Electronic Execution 

Delivery of an executed signature page to this Agreement by any party by 
electronic transmission will be as effective as delivery of a manually executed copy of 
the Agreement by such party. 

Section 9.8 Counsel 

The Parties acknowledge and agree that the following shall be the counsel of 
record for this Arbitration. 
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Counsel for the Claimant, 
TransCanada Energy Ltd. 

Thornton Grout Finnigan LLP 
3200 -100 Wellington Street West 
CP Tower, TD Centre 
Toronto, ON M5K 1K7 

Michael E. Barrack 
Tel: (416) 304-1616 
Email: mbarrack@tgf.ca 

John L. Finnigan 
Tel: (416) 304-1616 
Fax: (416) 304-1313 
Email: jfinnigan@tgf.ca 

Counsel for the Respondent, 
The Ontario Power Authority 

Osiers, Hoskin & Harcourt LLP 
Box 50, 1 First Canadian Place 
Toronto, ON M5X 1B8 

Paul A. Ivanoff 
Tel: (416) 862-4223 
Fax: (416) 862-6666 
Email: pivanoff@osler.com 

Section 9.9 Notices 

Counsel for the Respondent, 
Her Majesty The Queen in Right of 
Ontario 

Ministry of the Attorney General 
Crown Law Office -Civil 
McMurtry- Scott Building 
720 Bay Street, 11th 
Toronto, ON 
M7A2S9 

John Kelly 
Tel: (416) 601-7887 
Email: john.kelly@ontario.ca 

Eunice Machado 
Tel: (416)601-7562 
Fax: (416) 868-0673 
Email: eunice.machado@ontario.ca 

All documents, records, notices and communications relating to the Arbitration 
shall be served on the Parties' counsel of record. 

DATED this 5th day of August, 2011. 
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TRANSCANADAENERGYLTD. 

By: . William C. Taylor 

Title Senior Vice-President, Eastern Power 

By Terry Bennett 

Title Vice-President, Eastern Growth 

HER MAJESTY THE QUEEN IN RIGHT OF 
ONTARIO 

By David Lindsay 

Title Deputy Minister of Energy 

ONTARIO POWER AUTHORITY 

By: 

Title 
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SCHEDULE"A" 

CONFIDENTIALITY AGREEMENT 

THIS CONFIDENTIALITY AGREEMENT sets forth the terms pursuant to which ... 
will provide or receive certain confidential information during the course of 
participating at the Arbitration Hearing between the Oaimant, TransCanada Energy 
Ltd., and the Respondents, Her Majesty the Queen in Right of Ontario and the Ontario 
Power Authority. 

The information that will be disclosed is considered to be proprietary and confidential 
information ("Confidential Information"). For the purpose of this Agreement the party 
disclosing Confidential Information is referred to as the "Disclosing Party", the party 
receiving such Confidential Information is referred to as the "Receiving Party". 

The Receiving Party agrees that he/ she has been made aware of the confidentiality 
terms in Article 8 of the Arbitration Agreement dated August ,2011 and agrees to 

· maintain in strict confidence all Confidential Information disclosed by the Disclosing 
Party. The Receiving Party shall not disclose and shall prevent disclosure of 
Confidential Information to any third party without the express written permission of 
the Disclosing Party and shall not use Confidential Information for any commercial use, 
except for the purpose consistent with giving evidence at the Arbitration Hearing. In 
the event the Receiving Party is required by judicial or administrative process to 
disclose Confidential Information, the Receiving Party will promptly notify the 
Disclosing Party and permit adequate time to oppose such process. 

The obligation of confidentiality and restricted use imposed herein shall not apply to 
Confidential Information that: 

1. is known to the public or the Receiving Party prior to disclosure; 

2. becomes known to the public through no breach of this Agreement by the 
Receiving Party; 

3. is disclosed to the Receiving Party by a third party having a legal right to 
make such disclosure; or 

4. is developed independently of the Confidential Information by the 
Receiving Party. 
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The Receiving Party agrees that the Confidential Information disclosed by the 
Disclosing Party will be used solely for the purposes consistent with the Arbitration 
Agreement and participation at the Arbitration Hearing or providing evidence during 
the course of the Arbitration Hearing. The Receiving Party will restrict transmission of 
such Confidential Information to those advisors and representatives who need to know 

. the Confidential Information, for the purposes of the Agreement it is being agreed by 
the Receiving Party that such advisors and representatives are or will be placed under 
similar written obligations of confidentiality and restricted use as are contained in this 
Agreement and in the Arbitration Agreement. 

It is understood that unauthorized disclosure or use by the Receiving Party hereto of 
Confidential Information may cause irreparable harm to the Disclosing Party and result 
in significant commercial damages, which may not adequately compensate for the 
breach. In addition to any remedies that may be available at law, in equity or otherwise, 
the Receiving Party agrees that the Disclosing Party shall be entitled to obtain injunctive 
relief enjoining the Receiving Party from engaging in any of the activities or practices 
which may constitute a breach or threatened breach of this Agreement, without the 
necessity of proving actual damages. 

Upon written request by the Disclosing Party, the Receiving Party shall promptly return 
to the Disclosing Party all materials furnished by the Disclosing Party pursuant to this 
Agreement. The Receiving Party will not retain samples, copies, extracts, electronic data 
storage, or other reproduction in whole or in part of such materials. All documents, 
memoranda, notes and other writing based on such Confidential Information shall be 
destroyed. 

Notwithstanding anything to the contrary in this Agreement, the Receiving Party 
acknowledges that this Agreement, the Confidential Information, and any other 
document or agreement provided or entered into in connection with the Arbitration 
Agreement or Arbitration Hearing, or any part thereof or any information therein, may 
be required to be released pursuant to the provisions of the Freedom of Information and 
Protection of Privacy Act, R.S.O. 1990, c. F.31, as amended. · 

This Agreement shall be governed by and construed and interpreted in accordance with 
the laws of the Province of Ontario and the laws of Canada applicable therein. 

AGREED TO as of the .... day of .... 

Witness (Name) 
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SCHEDULE "B" 

FULL AND FINAL RELEASE 

WHEREAS TRANSCANADA ENERGY LTD. ("TCE") and HER MAJESTY 

THE QUEEN IN RIGHT OF ONTARIO AND THE ONTARIO POWER AUTHORITY (the 

"Respondents") have agreed to settle all matters outstanding between them in respect of and 

arising from the Southwest GTA Oean Energy St!PP}Y Co!ltract dated as of October _9, 2009 

("CES Contract") the letter dated October 7, 2010 by which the Ontario Power Authority (the 

"OPA") terminated the CES Contract and acknowledged that TCE was entitled to its 

reasonable damages (the "October 7 Letter") and TCE's claim that is the subject of a Notice 

given by it dated April27, 2011 pursuant to section 7 of the Proceedings Against the Crown Act 

(the "Claim"); 

IN CONSIDERATION of the payment of the settlement amount agreed by the 

parties for all claims arising out of and in relation to the CES Contract, the October 7 Letter and 

the Oaim [as set out in the [Insert title of document setting out settlement terms/arbitration 

award] (the' Arbitration") and/ or in consideration of the payment of the Final Award made in 

the arbitration . proceedings between TCE and the Respondents pursuant to an Arbitration 

Agreement dated ~, and the payment by the Respondents to TCE of the sum of $5.00 (five 

dollars) and for other good and valuable consideration, the receipt and sufficiency of which is 

hereby acknowledged by the undersigned, TCE, its directors, officers, employees, agents, 

servants, administrators, successors, shareholders, members, subsidiaries, affiliates, insurers, 

assigns and related parties from time to time (collectively, the "Releasor"); 

THE RELEASOR HEREBY RELEASES, ACQUITS, AND FOREVER 

DISCHARGES WITHOUT QUALIFICATION the Respondents and their respective 

directors, officers, employees, agents, successors, subsidiaries, affiliates, insurers and assigns 

(the "Releasees") from all manner of actions, causes of action, suits, proceedings, debts, dues, 

accounts, obligations, bonds, covenants, duties, contracts, complaints, claims and demands for 

damages, monies, losses, indemnities, costs, interests in loss, or injuries howsoever arising 
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which hereto may have been or may hereafter be sustained by the Releasor arising out of, in 

relation to or in connection with the CES Contract, the October 7 Letter, the Claim or the 

Arbitration and from any and all actions, causes of action, claims or demands of whatsoever 

nature, whether in contract or in tort or arising as a fiduciary duty or by virtue of any statute 

or otherwise or by reason of any damage, loss or injury arising out of the matters set forth 

above and, without limiting the generality of the foregoing, from any and all matters that were 

raised or could have been raised in respect to or arising out of the CES Contract, the October 7 

Letter or the Claim. Notwithstanding the foregoing, nothing in this Release will limit, restrict 

or alter the obligations of the Respondents to comply with the terms of any settlement 

agreement with the Releasor or to comply with any Final Award made by the Arbitrator in 

favour of the Releasor pursuant to the Arbitration. 

IT IS UNDERSTOOD AND AGREED that this Full and Final Release is 

intended to cover, and does cover: (a} not only all known injuries, losses and damages, in 

respect of and arising from the CES Contract, the October 7 Letter and the Oaim, but also 

injuries, losses and damages not now known or anticipated but which may later develop or be 

discovered, including all the effects and consequences thereof, and (b) any and all of the claims 

or causes of action that could have been made at the Arbitration by the Releasor against the 

Releasees, in respect of and arising from the CES Contract, the October 7 Letter or the Oaim, 

and that this Full and Final Release is to be construed liberally as against the Releasor to fulfill 

the said intention. 

AND FOR THE SAID CONSIDERATION it is agreed and understood that, 

the Releasor will not make any claim in respect of and arising from the CES Contract, the 

October 7 Letter or the Oaim or take any proceedings, or continue any proceedings against 

any other person or corporation who might claim, in any manner or forum, contribution or 

indemnity in common law or in equity, or under the provisions of any statute or regulation, 

from any other party discharged by this Full and Final Release. 
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IT IS UNDERSTOOD AND AGREED that this Full and Final Release shall 

operate conclusively.as an estoppel in the event of any claim, action, complaint or proceeding 

which might be brought in the future by the Releasor with respect to the matters covered by 

this Full and Final Release and arising from the CBS Contract, the October 7 Letter, or the 

daim and the Arbitration. This Full and Final Release may be pleaded in the event any such 

claim, action, complaint or proceeding is brought, as a complete defence and reply, and may 

be relied upon in any proceeding to dismiss the claim, action, complaint or proceeding on a 

summary basis and no objection will be raised by any party in any subsequent action that the 

other parties in the subsequent action were not privy to the formation of this Full and Final 

Release. 

AND FOR THE SAID CONSIDERATION the Releasor represents and 

warrants that it has not assigned to any person, firm, or corporation any of the actions, causes 

of action, claims, debts, suits or demands of any nature or kind arising from the CES Contract, 

the October 7 Letter or the daim which it has released by this Full and Final Release. 

IT IS FURTHER UNDERSTOOD AND AGREED that neither the Releasor 

nor the Releasees admits liability or obligation of any kind whatsoever in respect of the CES 

Contract, the October 7 Letter or the daim. 

IT IS FURTHER UNDERSTOOD AND AGREED that the facts and terms of 

this Full and Final Release and the settlement underlying it will be held in confidence and will 

receive no publication either oral or in writing, directly or indirectly, unless deemed essential 

on auditor's or accountants' written advice for financial statements or income tax purposes, or 

for the purpose of any judicial proceeding, in which event the fact the settlement is made 

without admission of liability will receive the same publication simultaneously or as may be 

required by law, including without limitation, the disclosure requirements of applicable 

securities law. 
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IT IS FURTHER UNDERSTOOD AND AGREED that this Full and Final 

Release shall be binding upon and enure to the benefit of the successors or assigns as they case 

may be, of all the Parties to this Full and Final Release. 

IT IS FURTHER UNDERSTOOD AND AGREED that this Full and Final 

Release shall be governed by the laws of the Province of Ontario and the laws of Canada 

applicable therein. TCE attorns to the non-exclusive jurisdiction of the courts of the Province of 

Ontario in respect of any dispute arising from or in connection with or in consequence of this 

Full and Final Release. 

TCE ACKNOWLEDGES AND AGREES that it fully understands the terms of 

this Full and Final Release and has delivered same voluntarily, after receiving independent 

legal advice, for the purpose of making full and final compromise and settlement of the claims 

and demands which are the subject of this Full and Final Release. 

DATED this ____ .day of ______ __,2011. 

TRANSCANADA ENERGY LTD. 

By: 

Title 

By 

Title 
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Crystal Pritchard 

From: Michael Killeavy 
Sent:· 
To: 

Wednesday, November 30, 2011 1:44 PM 
JoAnne. Butler; Michael Lyle 

Subject: RE: Sched 8_ Blacklined version of Arbitration Agreement 

Ditto. 

A limited scope of discovery impairs our ability to scrutinize the assumptions used in the their modelling used to quantify 
the alleged damages. I cannot agree with these changes. 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario 
MSH 1T1 
416-969-6288 
416-520-9788 {CELL) 
416-967-1947 {FAX) 

From: JoAnne Butler 
Sent: November 30, 20111:33 PM 
To: Michael Lyle; Michael Killeavy 
Subject: RE: Sched B_ Blacklined version of Arbitration Agreement 

Mike, this is frightful .... as we have discussed in the past, I have a huge issue around overall governance. We hold the 
contract and the Gov. is making deals around us. Surely, our Board must be starting to get uncomfortable with this. Is it 
nottime to assign the contract to the Gov. and let them get on with doing what they want since, as they keep telling us, 
it is mostly their nickle anyway. 

JCB 

JoAnne C. Butler 
Vice President, Electricity Resources 
Ontario Power Authority 

120 Adelaide Street West, Suite 1600 
Toronto, Ontario MSH 1T1 

416-969-6005 Tel. 
416·969-6071 Fax. 
joanne.butler@powerauthority.on.ca 

From: Michael Lyle 
Sent: Mh§rcoles, 30 de Noviembre de 2011 01:23 p.m. 
To: JoAnne Butler; Michael Killeavy 
Cc: 'Ivanoff, Paul' 
Subject: FW: Sched B_ Blacklined version of Arbitration Agreement 
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Attached are the proposed amendments to the arbitration agreement that are proposed by TCE and have been referred 
to us from counsel for 10. As I indicated previously, I was concerned that TCE was trying to limit the scope of discovery in 
order to allow them to not disclose relevant documentation. This has been confirmed by the drafting. The key here is 
that they are the ones with most ofthe documents relevant to assessing damages and so it is to their advantage to keep 
discovery very limited. We had previously been concerned with section 6.1 as it stated that the parties were to meet and 
confer on documentary discovery but states that such discovery would not be as broad as in the Rules of Civil Procedure. 
It did say though that parties would have to disclose the documents that fall into the categories identified by opposing 
counsel. The new section 6.1 contemplates the parties meeting and agreeing on a limited document exchange in which 
each party provides "its most relevant internal assessment" of the damages re 20 year profit and terminal value. This 
allows TCE to only put forward the assessment that favours their position and shield any internal documents that might 
indicate that their numbers are inflated. 10 will likely take the view that OPA should not care about this given that the 
DM of Energy has stated the Government's intention to cover these costs. However, note that there is no right of 
document discovery with respect to the sunk costs which the OPA is responsible to pay. Section 6.3(2) only gives us a 
right to a "brief description" of the amount TCE is claiming and a breakdown of these amounts by category. This is 
obviously unacceptable. We will no doubt have other concerns as we go through this in more detail. Dermot Muir, 10 
General Counsel, is trying to get a response-out of me on this. I assume that 10 will want to move it quickly. It will need 
to be approved by our Board. I intend to call him after 4 today. If anyone has additional comments before then, please 
let me know. 

Michael Lyle 
General Counsel and Vice President 
Legal, Aboriginal & Regulatory Affairs 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario, M5H 1T1 
Direct: 416-969-6035 
Fax: 416.969.6383 
Email: michael.lyle@powerauthoritv.on.ca 

This e-mail message and any files transmitted with it are intended only for the named recipient(s) above and may contain information that is privileged, confidential 
and/or exempt from disclosure under applicable law. If you are not the intended recipient(s), any dissemination, distribution or copying of this e-mail message or 
any files transmitted with it is strictly prohibited. If you have received this message in error, or are not the named recipient(s), please notify the sender immediately 
and delete this e-mail message 

From: Dermot Muir [mailto:Dermot.Muir@infrastructureontario.ca] 
Sent: November 30, 201110:29 AM 
To: Michael Lyle 
Subject: Sched B_ Blacklined version of Arbitration Agreement 

Michael: 

Please find attached the latest proposed changes to the arbitration agreement as provided by Mike B. 

Happy to discuss. 

Regards 

Dermot 

Dermot P. Muir 
General Counsel and Corporate Secretary 
Infrastructure Ontario 
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1 Dundas Street West, 20th Floor 
Toronto, Ontario MSG 2L5 
416-325-2316 
416-204-6130 (fax) 
Dermot.Muir@infrastructureontario.ca 

SOLICITORjCLIENT PRIVILEGE 

This e-mail is intended only for the personal and confidential use of the recipient(s) named above. If the reader of this e-mail is not 
an intended recipient, you have received this e-mail in error and any review, dissemination, distribution or copying is strictly 
prohibited. If you have received this e-mail in error, please notify the sender immediately by retorn e-mail and permanently delete 
the copy you received. 
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Crystal Pritchard 

From: Michael ·Lyle 
Sent: 
To: 

Wednesday, November 30, 2011 2:46 PM 
Michael Killeavy; JoAnne Butler 

Subject: RE: Sched B_ Blacklined version of Arbitration Agreement 

Ok. I think we have a consensus. Will provide feedback from 10. 

fylichael Lyle 
General Counsel and Vice President 
Legal, Aboriginal & Regulatory Affairs 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario, M5H 1T1 
Direct: 416-969-6035 
Fax: 416.969.6383 
Email: michael.lyle@powerauthoritv.on.ca 

This e-mail message and any files transmitted with it are intended only for the named recipient(s) above and may contain information that is privileged, confidential 
and/or exempt from disclosure under applicable law. If you are not the intended recipient(s), any dissemination, distribution or copying of this e-mail message or 
any files transmitted with it is strictly prohibited. If you have received this message in error, or are not the named recipient(s), please notify the sender immediately 
and delete this e-mail message 

From: Michael Killeavy 
Sent: November 30, 2011 1:44 PM 
To: JoAnne Butler; Michael Lyle 
Subject: RE: Sched B_ Blacklined version of Arbitration Agreement 

Ditto. 

A limited scope of discovery impairs our ability to scrutinize the assumptions used in the their modelling used to quantify 
the alleged damages. I cannot agree with these changes. 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario 
MSH 1T1 
416-969-6288 
416-520-9788 (CELL) 
416-967-1947 (FAX) 

From: JoAnne Butler 
Sent: November 30, 20111:33 PM 
To: Michael Lyle; Michael Killeavy 
Subject: RE: Sched B_ Blacklined version of Arbitration Agreement 
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Mike, this is frightful. ... as we have discussed in the past, I have a huge issue around overall governance. We hold the 
contract and the Gov. is making deals around us. Surely, our Board must be starting to get uncomfortable with this. Is it 
not time to assign the contract to the Gov. and let them get on with doing what they want since, as they keep telling us, 

it is mostly their nickle anyway. 

JCB 

JoAnne C. Butler 
Vice President, Electricity Resources 
Ontario Power Authority 

120 Adelaide Street West, Suite 1600 
Toronto, Ontario M5H 1T1 

416-969-6005 Tel. 
416-969-6071 Fax. 
joanne.butler@powerauthority.on.ca 

From: Michael Lyle 
Sent: Miercoles, 30 de Noviembre de 2011 01:23p.m. 
To: JoAnne Butler; Michael Killeavy 
Cc: 'Ivanoff, Paul' 
Subject: PN: Sched B_ Blacklined version of Arbitration Agreement 

Attached are the proposed amendments to the arbitration agreement that are proposed by TCE and have been referred 
to us from counsel for 10. As I indicated previously, I was concerned that TCE was trying to limit the scope of discovery in 
order to allow them to not disclose relevant documentation. This has been confirmed by the drafting. The key here is 
that they are the ones with most of the documents relevant to assessing damages and so it is to their advantage to keep 
discovery very limited. We had previously been concerned with section 6.1 as it stated that the parties were to meet and 
confer on documentary discovery but states that such discovery would not be as broad as in the Rules of Civil Procedure. 
It did say though that parties would have to disclose the documents that fall into the categories identified by opposing 
counsel. The new section 6.1 contemplates the parties meeting and agreeing on a limited document exchange in which 
each party provides "its most relevant internal assessment'' of the damages re 20 year profit and terminal value. This 
allows TCE to only put forward the assessment that favours their position and shield any internal documents that might 
indicate that their numbers are inflated. 10 will likely take the view that OPA should not care about this given that the 
DM of Energy has stated the Government's intention to cover these costs. However, note that there is no right of 
document discovery with respect to the sunk costs which the OPA is responsible to pay. Section 6.3(2) only gives us a 
right to a "brief description" of the amount TCE is claiming and a breakdown of these amounts by category. This is 
obviously unacceptable. We will no doubt have other concerns as we go through this in more detail. Dermot Muir, 10 
General Counsel, is trying to get a response out of me on this. I assume that 10 will want to move it quickly. It will need 
to be approved by our Board. I intend to call him after 4 today. If anyone has additional comments before then, please 
let me know. 

Michael Lyle 
General Counsel and Vice President 
Legal, Aboriginal & Regulatory Affairs 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario, MSH 1T1 
Direct: 416-969-6035 
Fax: 416.969.6383 
Email: michael.lyle@powerauthoritv.on.ca 
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This e-mail message and any fil~s transmitted with it are intended only for the named recipient(s} above and may contain infonnation that is privileged, confidential 
and/or exempt froin disclosure under applicable law. If you are not the intended recipient(s}, any dissemination, distribution or copying ofthis e-mail message or 
any files_ transmitted with it is strictly prohibited. If you have received this message in error, or are not the named recipient(s), pleaSe notify the sender immediately 
and delete this e-mail message 

From:. [')ermot Muir [mailto:Dermot.Muir@infrastructureontario.ca] 
Sent: November 30, 201110:29 AM 
To: Michael Lyle 
Subject: Sched B_ Blacklined version of Arbitration Agreement 

Michael: 

Please find attached the latest proposed changes to the arbitration agreement as provided by Mike B. 

Happy to discuss, 

Regards 

Dermot 

Dermot P. Muir 
General Counsel and Corporate Secretary 
Infrastructure Ontario 
1 Dundas Street West, 20th Floor 
Toronto, Ontario MSG 2L5 
416-325-2316 
416-204-6130 (fax) 
DermotMuir@infrastructureontario.ca 

SOLICITOR/CLIENT PRIVILEGE 

This e-mail is intended only for the personal and confidential use of the recipient(s) named above. If the reader of this e-mail is not 
an intended recipient, you have received this e-mail in error and any review, dissemination, distribution or copying is strictly 
prohibited. If you have received this e-mail in error, please notify the sender immediately by return e-mail and permanently delete 
the copy you received. 
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Crystal Pritchard 

From: 
Sent: 
To: 
Cc: 
Subject: 

Mike, 

Ivanoff, Paul [Pivanoff@osler.com] 
Wednesday, November 30, 2011 2:58 PM 
Michael Ly!e . 
JoAnne Butler; Michael Killeavy; Sebastiane, Rocco 
RE: Sched B_ Blacklined version of Arbitration Agreement 

I completely agree with your concerns. I understood that there was agreement on procedure/conduct for the 
arbitration and I don't understand why they are resiling. 
Let me know if you want to discuss. 

D 
Paul Ivanoff 
Partner 

416.862.4223 DIRECT 
416.862.6666 FACSIMILE 
pivanoff@osler.com 

Osler, Hoskin & Harcourt LLP 
Box 50, 1 First Canadian Place 

X 

roronto, Onrrio, Canada MSX 188 

From: Michael Lyle [mailto:Michaei.Lyle@powerauthority.on.ca] 
Sent: Wednesday, November 30, 2011 1:23 PM 
To: JoAnne Butler; Michael Killeavy 
Cc: Ivanoff, Paul . 
Subject: FW: Sched B_ Blacklined version of Arbitration Agreement 

Attached are the proposed amendments to the arbitration agreement that are proposed by TCE and have been referred 
to us from counsel for 10. As I indicated previously, I was concerned that TCE was trying to limit the scope of discovery in 
order to allow them to not disclose relevant documentation. This has been confirmed by the drafting. The key here is 
that they are the ones with most ofthe documents relevant to assessing damages and so it is to their advantage to keep 
discovery very limited. We had previously been concerned with section 6;1 as it stated that the parties were to meet and 
confer on documentary discovery but states that such discovery would not be as broad as in the Rules of Civil Procedure. 
It did say though that parties would have to disclose the documents that fall into the categories identified by opposing 
counsel. The new section 6.1 contemplates the parties meeting and agreeing on a limited document exchange in which 
each party provides "its most relevant internal assessment" of the damages re 20 year profit and terminal value. This 
allows TCE to only put forward the assessment that favours their position and shield any internal documents that might 
indicate that their numbers are inflated. 10 will likely take the view that OPA should not care about this given that the 
DM of Energy has stated the Government's intention to cover these costs. However, note that there is no right of 
document discovery with respect to the sunk costs which the OPA is responsible to pay. Section 6.3(2) only gives us a 
rightto a "brief description" of the amount TCE is claiming and a breakdown of these amounts by category. This is 
obviously unacceptable. We will no doubt have other concerns as we go through this in more detail. Dermot Muir, 10 
General Counsel, is trying to get a response out of me on this. I assume that 10 will want to move it quickly. It will need 
to be approved by our Board. I intend to call him after 4 today. If anyone has additional comments before then, please 
let me know. 
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Michael Lyle 
General Counsel and Vice President 
Legal, Aboriginal & Regulatory Affairs 
Ontario Power Authority 
120 Adelaide Street Wes~ Suite 1600 
Toronto, Ontario, M5H 1T1 
Direct: 416-969-6035 
Fax: 416.969.6383 
Email: michael.lyle@powerauthority.on.ca 

This e-mail message and any files transmitted with it are intended only for the named recipient{s) above and may contain infonnation that is privileged, confidential 
and/or exempt from disclosure under applicable law. If you are not the intended recipient(s), any dissemination, distribution or copying of this e-mail message or 
any files transmitted with it is strictly prohibited. If you have received this message in error, or are not the named recipient(s), please notify the sender immediately 
and delete this e-mail message 

This e-mail message and any files transmitted with it are intended only for the named recipient(s) above and may contain information that is 
privileged, confidential and/or exempt from disclosure under applicable law. If you are not the intended recipient(s), any dissemination, 

· distribution or copying of this e-mail message or any files transmitted with it is strictly prohibited. If you have received this message in error, 
or are not the named recipient(s), please notify the sender immediately and delete this e-mail message. 

From: Dermot Muir [mailto:Dermot.Muir@infrastructureontario.ca] 
Sent: November 30, 2011 10:29 AM 
To: Michael Lyle 
Subject: Sched B_ Blacklined version of Arbitration Agreement 

Michael: 

Please find attached the latest proposed changes to the arbitration agreement as provided by Mike B. 

Happy to discuss. 

Regards 

Dermot 

Dermot p; Muir 
General Counsel and Corporate Secretary 
Infrastructure Ontario 
1 Dundas Street West, 20th Floor 
Toronto, Ontario M5G 215 
416-325-2316 
416-204-6130 (fax) 
DermotMuir@infrastructureontario.ca 

SOLICITOR/CLIENT PRIVILEGE 

This e-mail is intended only for the personal and confidential use of the recipient(s) named above. If the reader of this e-mail is not 
an intended recipient_, you have received this e~mail in error and any review_, dissemination_, distribution or copying is strictly 
prohibited. If you have received this e-mail in error, please notify the sender immediately by return e-mail and permanently delete 
the copy you received. 

2 
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This e-mail message is privileged, confidential and subject to 
copyright. Any unauthorized use or disclosure is prohibited. 

Le contenu du present courriel est priviiBgiB, confidentiel et 
soumis a des droits d'auteur. II est interdit de l'utiliser au 
de le divulguer sans autorisation. 

-------·--,----
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Crystal Pritchard 

From: Michael Lyle 
Sent:. • 
To: 

Friday, December 02, 2011 4:41 PM 
'Dermo!Muir' 

Subject: RE: Sched B_ Blacklined version of Arbitration Agreement 

My concern is actually increased by the need to obtain agreement since I assume that TCE will only provide the 
documents that they agree to provide. I am not really sure what happens if we cannot reach agreement on this but 1 do 
not see how it leads to more documentary disclosure. The proposal to address my second comment, while better than 
the original draft, still has the problem that it leaves it to TCE to bring forward evidence that supports their case but 
does not allow OPA and the Crown td get access to documents that may not support their case. An obligation to provide 
all relevant documentation with respect to Performance and Termination Costs with the ability to have examinations for 
discovery is what is really needed. 

Michael Lyle 
General Counsel and Vice President 
Legal, Aboriginal & Regulatory Affairs 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario, M5H 1T1 
Direct: 416-969-6035 
Fax: 416.969.6383 
Email: michael.lyle@powerauthoritv.on.ca 

This e-mail message and any files transmitted with it are intended only for the named recipient(s) above and may contain information that is privileged, confidential 
and/or exempt from disclosure under applicable law. If you are not the intended recipient(s}, any dissemination, distribution or copying of this e-mail message or 
any files transmitted with it is strictly prohibited. If you have received this message in error, or are not the named recipient(s), please notify the sender immediately 
and delete this e-mail message 

From: Dermot Muir [mailto:Dermot.Muir@infrastructureontario.ca] 
Sent: December 2, 2011 3:04 PM 
To: Michael Lyle 
Subject: RE: Sched B_ Blacklined version of Arbitration Agreement 

Michael: 

With regard to your first comment, is your concern mitigated since there has to be agreement on the document 
exchange? How about the below addition to address your second comment: 

(1) TCE will provide a brief description of and documentary evidence to support the amount it is 
claiming in respect of subsection 4.3(c)(ii)(B) ("Performance and Termination Costs") and a 
breakdown of those amounts by~iitE!'g&eyL _______ --·. _________________________ ------· ____ _ 

Regards 

Dermot 

From: Michael Lyle [mailto:Michaei.Lyle@powerauthority.on.ca] 
Sent: Thursday, December 01, 2011 8:02 PM 
To: Dermot Muir 
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Cc: Susan Kennedy; Michael Killeavy 
Subject: RE: Sched B_ Blacklined version of Arbitration Agreement 

See attached comments as per our telephone conversation. I have copied Susan Kennedy our Associate General Counsel 
on this matter as 1 will be on vacation for most of next week. Michael Killeavy is our Director of Contract Management. 

Michael Lyle 
General Counsel and Vice President 
Legal, Aboriginal & Regulatory Affairs 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario, M5H 1T1 
Direct: 416-969-6035 
Fax: 416.969.6383 
Email: michael.lyle@powerauthoritv.on.ca 

This e-mail message and any files transmitted with it are intended only for the named recipient{s) above and may contain information that is privileged, confidential 
and/or exempt from disclosure under applicable law. If you are not the intended recipient(s), any dissemination, distribution or copying of this e-mail message or 
any files transmitted with it is strictly prohibited. If you have received this message in error, or are not the named recipient(s), please notify the sender immediately 
and delete this e-mail message 

From: Dermot Muir [mailto:Dermot.Muir@infrastructureontario.ca] 
Sent: November 30, 2011 10:29 AM 
To: Michael Lyle 
Subject: Sched B_ Blacklined version of Arbitration Agreement 

Michael: 

Please find attached the latest proposed changes to the arbitration agreement as provided by Mike B. 

Happy to discuss. 

Regards 

Dermot 

Dermot P. Muir 
General Counsel and Corporate Secretary 
Infrastructure Ontario 
1 Dundas Street West, 20th Floor 
Toronto, Ontario M5G 215 
416-325-2316 
416-204-6130 (fax) 
Dermot.Muir@infrastructureontario.ca 

SOLICITOR/CLIENT PRIVILEGE 

This e-mail is intended only for the personal and confidential use of the recipient(s) named above. If the reader of this e-mail is not 
an intended recipient, you have received this e-mail in error and any review, dissemination, distribution or copying is strictly 
prohibited. If you have received this e-mail in error, please notify the sender immediately by return e-mail and permanently delete 
the copy you received. 

2 



This e-mail message and any files transmitted with it are intended only for the named recipient(s) above and may contain information. that is 
privileged, confidential and/or exempt from disclosure under applicable law. If you are not the intended recipient(s), any dissemination, 
distributiOn or copying of this e-mail message _or any files transmitted with it is strictly prohibited. If you have received this message in error, 
or are not the named recipient(s), please notify the sender immediately and delete this e-mail message. 
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Crystal Pritchard 

From: 
Sent: 
To: 
Cc: 
Subject: 
Attachments: 

Importance: 

Paul, 

Michael Killeavy 
Monday, December 05, 2011 10:54 AM 
Ivanoff, Paul 
Michael Lyle; Susan Kennedy; JoAnne Butler 
TCE Matter- Information Needed ... 
Need to Know 16 Nov 2011.docx 

High 

I believe that you are aware of Mike's telephone call with John Kelly this morning, and John's subsequent request that 
we develop a list of information that we think we'd need to see to verify the claimed financial value of the OGS and sunk 
costs. Attached is an information list document that I developed a while ago and just updated recently. Perhaps this 
might be useful to us in developing a document request list. John's telephone number is 416-212-1161. 

Michael 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario 
MSH 1T1 
416-969-6288 
416-520-9788 (CELL) 
416-967-1947 (FAX) 

This e-mail message and any files transmitted with it are intended only for the named recipient(s) above and may contain information that is 
privileged, confidential and/or exempt from disclosure under applicable law. If you are not the intended recipient(s), any dissemination, 
distribution or copying of this e-mail message or any files transmitted with it is strictly prohibited. If you have received this message in error, 
or are not the named recipient(s), please notify the sender immediately and delete this e-mail message. 
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PRIVILEGED & CONFIDENTIAL- PREPARED IN CONTEMPLATION OF LITIGATION 

Information we need to know from TransCanada Energy ("TCE") regarding its claimed damages 

associated with the anticipated financial value of the Oakville Generating Station ("OGS"): 

1. Details of how the project was to be financed by TCE. We need the proportion of debt and 

equity and costs associated with debt and equity. We'd like to understand how TCE's 

purported "unlevered cost of equity" was arrived at; 

2. TCE's rationale for the "replacement contract" it was anticipating receiving at the end of 
the 20-year OPA contract term. It seems quite speculative to us and we need to 

understand how certain this prospect might have been. We also need to understand how the 
cash flows in 2034 to 2044 in the financial model', inclusive, were arrived at ("residual cash 

flows"); 

3. TCE's rationale for discounting these residual cash flows to arrive at a present value for 
these cash flows. It is discounting these cash flows at the same discount rate as the 

contract cash flow, which ignores their inherent riskiness; 

4. We need to understand how the Actual Gross Market Revenues in the financial model were 

arrived at. In particular, we'd need to understand what the physical heat rate of the 
Contract Facility would have been, and what assumptions were made with regard to future 

HOEP, pre-dispatch prices, and natural gas prices; 

5. We'd like to know how TCE arrived at its fixed and variable operating and maintenance costs 
("O&M costs") for the Contract Facility. What maintenance and refurbishment activities, 
and their associated costs, were planned for the station equipment if it is to last 30+ years; 

6. We'd like to look at the project development schedule, and in particular the construction 

schedule for the construction of the Contract Facility; 

7. We will need a full accounting of all claimed sunk costs, including but not limited to the 

costs of the gas turbines, heat-recovery steam generator, and steam turbine. This not 

part of the anticipated financial value, but we likely are liable for its sunk costs, too, so we 

need to know this if we're working it into the NRR. 

'Referenced in TCE's financial model spreadsheet entitled "TransCanada Oakville GS- Unlevered Economics (July 
8, 2009)" 





Crystal Pritchard 

From: Michael Killeavy 
Sellt: 
To: 
Cc: 

Monday, December 05., 2011 11:01 AM 
Michael Lyle; 'pivanoff@osler.com' 
Susan Kennedy; JoAnne Butler 

Subject: RE: TCE Matter- Information Needed ... 

My mistake. Sorry about that. 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario 
MSH 1Tl 
416-969-6288 
416-520-9788 (CELL) 
416-967-1947 (FAX) 

From: Michael Lyle 
Sent: December 5, 201111:00 AM 
To: Michael Killeavy; 'pivanoff@osler.com' 
Cc: Susan Kennedy; JoAnne Butler 
Subject: Re: TCE Matter - Information Needed ... 

Sorry Paul. You would not be aware of call but are aware of the draft changes to the arbitration agreement that we have 
expressed concerns about. 

From: Michael Killeavy 
Sent: Monday, December OS, 201110:54 AM 
To: Ivanoff, Paul <Pivanoff@osler.com> 
Cc: Michael Lyle; Susan Kennedy; JoAnne Butler 
Subject: TCE Matter - Information Needed ... 

Paul, 

1 believe that you are aware of Mike's telephone call with John Kelly this morning, and John's subsequent request that 
we develop a list of information that we think we'd need to see to verify the claimed financial value of the OGS and sunk 
costs. Attached is an information list document that I developed a while ago and just updated recently. Perhaps this 
might be useful to us in developing a document request list. John's telephone number is 416-212-1161. 

Michael 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
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120 Adelaide Street West, Suite 1600 
Toronto, Ontario 
MSH 1T1 
416-969-6288 
416-520-9788 (CELL) 
416-967-1947 (FAX) 

This e-mail message and any files transmitted with it are intended only for the named recipient(s) above and may contain information that is 
privileged, confidential and/or exempt from disclosure under applicable Jaw. If you are not the intended recipient(s), any dissemination, 
distribution or copying of this e-mail message or any files transmitted with it iS strictly prohibited. If you have received this message in error, 
or are not the named recipient(s), please notify the sender immediately and delete this e-mail message. 
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Crystal Pritchard 

From: 
Sent: 

Ivanoff, Paul [Pivanoff@osler.com] 
Monday, December 05, 2011 5:47 PM 

To:. 
Cc: 

Michael Killeavy . . .. 
Michael Lyle; Susan Kennedy; JoAnne Butler; Sebastiane, Rocco · 
RE: TCE Matter- Information Needed ... Subject: 

Thanks Michael. We'll consider and speak to John Kelly. 
Regards, 
Paul 

D 
Paul Ivanoff 
Partner 

416.862.4223 DIRECT 
416.862.6666 FACSIMILE 
pivanoff@osler.com 

Osler, Hoskin & Harcourt LLP 
Box 50, 1 First Canadian Place 
E:Jario, canada M5X 188 

From: Michael Killeavy [mailto:Michaei.Killeaw@powerauthority.on.ca] 
Sent: Monday, December 05, 201110:54 AM 
To: Ivanoff, Paul 
Cc: Michael Lyle; Susan Kennedy; JoAnne Butler 
Subject: TCE Matter - Information Needed ... 
Importance: High 

Paul, 

1 believe that you are aware of Mike's telephone call with John Kelly this morning, and John's subsequent request that 
we develop a list of information that we think we'd need to see to verify the claimed financial value of the OGS and sunk 
costs. Attached is an information list document that I developed a while ago and just updated recently. Perhaps this 
might be useful to us in developing a document request list. John's telephone number is 416-212-1161. 

Michael 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario 
M5H 1Tl 
416-969-6288 
416-520-9788 (CELL) 
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416-967-1947 (FAX) 

This e-mail message and any files transmitted with it are intended only for the named recipient(s) above and may contain information that is 
privileged, confidential and/or exempt from disclosure under applicable Jaw. If you are not the intended recipient(s), any dissemination, 
distribution or copying of this e-mail message or any files transmitted with it is strictly prohibited. If you have received this message in error, 
or are not the named recipient(s), please notify the sender immediately and delete this e-mail message. 

·--···-··---- ·--
This e-mail message is privileged, confidential and subject to 
copyright. Any unauthorized use or disclosure is prohibited. 

Le contenu du present courriel est privi18gi9, confidential et 
soumis a des droits d'auteur. II est interdit de l'utiliser ou 
dele divulguer sans autorisation. 
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Crystal Pritchard 

From: 
Sent: 
To: 

Ivanoff, Paul [Pivanoff@osler.com] 
Wednesday, December 07, 2011 6:01 PM 
Michael Killeavy 

Cc: 
Subject: 

Michael Lyle; Susan Kennedy; JoAnne Butler; Sebastiane, Rocco 
RE: TCE Matter- Information Needed ... 

Attachments: v3 Scope of Documentary Discovery OPA re TCE 22287002_3.doc 

I spoke to John Kelly about the issue of documentary production. He asked that we provide him with a list of 
"essential documents" that the OPA needs to assess TCE's claims. He said IO would like to see a short list as 
opposed to a long and thorough list. He advised that there is a meeting tomorrow afternoon between TCE and 
IO and that he would like to have the short list before that meeting. He also said that the OP A was not invited to 
the meeting. I told him that I would get instructions on a list. 
We have prepared the attached Documentary Production List which we believe would be appropriate for the 
arbitration. We have not pared it down in any way and think that this is a reasonable documentary request. 
Please let me know your thoughts on this front. 
Regards, 
Paul 

D 
Paul Ivanoff 
Partner 

416.862.4223 DIRECT 
416.862.6666 FACSIMILE 
pivanoff@osler.com 

Osler, Hoskin & Harcourt LLP 
Box 50, 1 First Canadian Place 
~aria, Canada M5X 188 

From: Michael Killeavy [mailto:Michaei.Killeavv@powerauthoritv.on.cal 
Sent: Monday, December 05, 2011 11:01 AM 
To: Michael Lyle; Ivanoff, Paul 
Cc: Susan Kennedy; JoAnne Butler 
Subject: RE: TCE Matter- Information Needed ... 

My mistake. Sorry about that. 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario 
MSH 1T1 
416'969-6288 
416cs:2o:9788 (CELL) 
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416-967-1947 (FAX) 

From: Michael Lyle 
Sent: December 5, 2011 11:00 AM 
To: Michael Killeavy; 'pivanoff@osler.com' 
Cc: Susan Kennedy; JoAnne Butler 
Subject: Re: TCE Matter - Information Needed ... 

Sorry Paul. You would not be aware of call but are aware of the draft changes to the arbitration agreement that we have 
expressed concerns about. 

From: Michael Killeavy 
Sent: Monday, December OS, 201110:54 AM 
To: Ivanoff, Paul <Pivanoff@osler.com> 
Cc: Michael Lyle; Susan Kennedy; JoAnne Butler 
Subject: TCE Matter - Information Needed ... 

Paul, 

I believe that you are aware of Mike's telephone call with John Kelly this morning, and John's subsequent request that 
we develop a list of information that we think we'd need to see to verify the claimed financial value of the OGS and sunk 
costs. Attached is an information list document that I developed a while ago and just updated recently. Perhaps this 
might be useful to us in developing a document request list. John's telephone number is 416-212-1161. 

Michael 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario 
MSH 1T1 
416-969-6288 
416-520-9788 (CELL) 
416-967-1947 (FAX) 

This e-mail message and any files transmitted with it are intended only for the named recipient(s) above and may contain information that is 
privileged, confidential and/or exempt from disclosure under applicable law. If you are not the intended recipient(s), any dissemination, 
distribution or copying of this e-mail message or any files transmitted with it is strictly prohibited. If you have received this message in error, 
or are not the named recipient(s), please notify the sender immediately and delete this e-mail message. 

--***-*"*******"***********-***************** 

This e-mail message is privileged, confidenUal and subject to 
copyright. Any unauthorized use of disclosure is prohibited. 
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Le contenu du present courriel est priviiE!gie, confidentiel et 
Soumis 9. des droits d'auteur. II est interdit de l'utiliser au 
dele divulguer sans autorisation . 

..__._*******************-*****----~•~u-•-u~•»•-
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IN THE MATTER OF AN ARBITRATION 

BETWEEN: 

TRANS CANADA ENERGY LTD. 

-and-

HER MAJESTY THE QUEEN IN RIGHT OF ONTARIO 
andilieONTARIOPOWERAUTHORITY 

Scope of Documentary Production 

Claimant 

Respondents 

All parties agree iliat ilie following parameters apply to potentially relevant documents: 

• Types of Documents: Electronic and paper documents including notes, correspondence, 
memoranda, presentations, contracts, forecasts, proposals, invoices, financial statements, . 1 

minutes and e-mails. Electronically stored information may be located on networks, 
desktop computers, laptops, personal digital assistants, mobile phones, Blackberries, 
smartphones, voice mail systems, backup media, external hard drives, USB drives and 
any oilier similar devices or storage media. 

• Relevant Time Frame: October 2, 2008 - Present 

All parties agree iliat ilie scope of documentary discovery of ilie parties includes any and all 
documents in ilie possession, power, or control ofilie parties iliat are relevant to: 

1. Project development work by TransCanada Energy Ltd. ("TCE"), including wiiliout 
limitation, energy production estimates, construction cost estimates, budgets, project 
plans, subcontracts and consulting agreements, correspondence wiili 
subcontractors/consultants relating to ilie Oakville Generating Station ("OGS"); 

2. Progress of development on ilie OGS project, including wiiliout limitation project status 
reports, and budget and schedule updates; 

3. 

4. 

5. 

Charges and costs for development work performed by TCE, including documents 
reflecting TCE's cost estimates, material and equipment purchases, labour costs, service 
contracts, overhead and profits in connection wiili ilie OGS project; 

TCE's alleged business expectancy wiili respect to OGS project, including wiiliout 
limitation, projections, forecasts and estimates of value of work; 

All financial models used by TCE in connection wiili ilieir proposal to ilie OP A for ilie 
Souiliwest GTA RFP in excel format, complete wiili all operative cells, in electronic 
format; 
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6. TCE's anticipated tax liability in respect of the revenues and profits associated with 
OGS; 

7. The financing of the Project, the proportion of debt and equity, the costs associated with 
debt and equity, the calculation of the purported "unlevered cost of equity"; 

8. The "replacement contract" that TCE allegedly anticipated receiving at the end of the 20-
year CES contract term. The calculation of any cash flows in 2034 to 2044 claimed by 
TCE (the alleged "residual cash flow''); 

9. The documentation and analyses relating to the discounting of these residual cash flows 
and the calculation of the present value for these cash flows; 

10. All documentation and analyses relating to the revenues forecasted to be earned from the 
IESO-administered markets and the variable costs associated therewith; 

11. The expected physical heat rate and capacity of the OGS facility over the term of the CES 
contract; 

12. The assumptions made with regard to future HOEP, pre-dispatch prices, and natural gas 
prices and actual pricing used in the OGS financial model for HOEP, pre-dispatch and 
natural gas; 

13. 

14. 

15. 

16. 

17. 

18. 

19. 

All supporting documentation relating to fixed and variable operating and maintenance 
costs ("O&M costs") for the OGS facility. 

The planned maintenance, refurbishment and decommissioning activities for the OGS 
and their associated costs; 

All project development schedules and construction schedules for the OGS; 

A full accounting of all claimed sunk costs, including but not limited to, the costs of the 
gas turbines, heat-recovery steam generator, and steam turbine; 

The Long Term Service Agreement; 

Operating and Maintenance ("O&M'') Agreements for the OGS; and 

Actual O&M costs from other similar TCE projects [Note: that this item is not confined 
to the Time Frame of October 2, 2008 -present]. 
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Crystal Pritchard 

From: Michael Killeavy 
Sent: 
To: 

Wednesday, December 07,2011 6:03PM 
'Pivanoff@osler.com' 

Cc: 
Subject: 

Michael Lyle; Susan Kennedy; JoAnne Butler; 'RSebastiano@osler.com' 
Re: TCE Matter - Information Needed ... 

Will do. Thank you. 

Micliael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide St. West, Suite 1600 
Toronto, Ontario, MSH 1T1 
416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
Michael.killeaw@powerauthoritv.on.ca 

From: Ivanoff, Paul [mailto:Pivanoff@osler.coml 
Sent: Wednesday, December 07, 2011 06:00 PM 
To: Michael Killeavy 
Cc: Michael Lyle; Susan Kennedy; JoAnne Butler; Sebastiana, Rocco <RSebastiano@osler.com> 
Subject: RE: TCE Matter- Information Needed ... 

I spoke to John Kelly about the issue of documentary production. He asked that we provide him with a list of 
"essential documents" that the OPA needs to assess TCE's claims. He said IO would like to see a short list as 
opposed to a long and thorough list. He advised that there is a meeting tomorrow afternoon between TCE and 
IO and that he would like to have the short list before that meeting. He also said that the OP A was not invited to 
the meeting. I told him that I would get instructions on a list. 
We have prepared the attached Documentary Production List which we believe would be appropriate for the 
arbitration. We have not pared it down in any way and think that this is a reasonable documentary request. 
Please let me know your thoughts on this front. 
Regards, 
Paul 

D 
Paul Ivanoff 
Partner 

416.862.4223 DIRECT 
416.862.6666 FACSIMILE 
pivanoff@osler.com 

Osler, Hoskin & Harcourt LLP 
Box 50, 1 First Canadian Place 
Toronto, Ontarto, Canada MSX 188 
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From: Michael Killeavy [mailto:Michaei.Killeaw@powerauthoritv.on.ca] 
Sent: Monday, December OS, 2011 11:01 AM 
To: Michael Lyle; Ivanoff, Paul 
Cc: Susan Kennedy; JoAnne Butler 
Subject: RE: TCE Matter - Information Needed ... 

My mistake. Sorry about that. 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario 
MSH 1T1 
416-969-6288 
416-520-9788 (CELL). 
416-967-1947 (FAX) 

From: Michael Lyle 
Sent: Decembers, 201111:00 AM 
To: Michael Killeavy; 'pivanoff@osler.com' 
Cc: Susan Kennedy; JoAnne Butler 
Subject: Re: TCE Matter - Information Needed ... 

Sorry Paul. You would not be aware of call but are aware of the draft changes to the arbitration agreement that we have 
expressed concerns about. 

From: Michael Killeavy 
Sent: Monday, December OS, 201110:S4 AM 
To: Ivanoff, Paul <Pivanoff@osler.com> 
Cc: Michael Lyle; Susan Kennedy; JoAnne Butler 
Subject: TCE Matter - Information Needed ... 

Paul, 

1 believe that you are aware of Mike's telephone call with John Kelly this morning, and John's subsequent request that 
we develop a list of information that we think we'd need to see to verify the claimed financial value of the OGS and sunk 
costs. Attached is an information list document that I developed a while ago and just updated recently. Perhaps this 
might be useful to us in developing a document request list. John's telephone number is 416-212-1161. 

Michael 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
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Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario 
MSH 1T1 
416-969-6288 . 
416-520-9788 (CELL) 
416-967-1947 (FAX) 

This e-mail message and any files transmitted with it are intended only for the named recipient(s) above and may contain information that is 
privileged, confidential and/or exempt from disclosure under applicable law. If you are not the intended recipient(s), any dissemination, 
distribution or copying of this e-mail message or any files transmitted with it is strictly prohibited. If you have received this message in error, 
or are not the named recipient(s)1 please notify the sender immediately and delete this e-mail message. 

___ ..... 
-********** 

This e-mail message is privileged, confidential and subject to 
copyright. Any unauthorized use or disclosure is prohibited. 

Le contenu du present courriel est prtvilegie, confidentiel et 
soumis a des droits d'auteur. II est interdit de J'utiliser au 
de Je divulguer sans autorisation. 
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Crystal Pritchard 

From: JoAnne Butler 
Sent: 
To: 

Thursday, December 08, 2011 9:15AM 
'Ivanoff, Paul'; Michael Killeavy 

Cc: 
Subject: 

Michael Lyle; Susan Kennedy; Sebastiane, Rocco 
RE: TCE Matter - Information Needed ... 

Paul, 

It has been made clear to us (again) that TCE will NOT share their model. From an earlier email from 10, quote: 

''Terry reiterated that, due to commercial sensitivity, TCE wishes to give us the bare minimum required far the Province to 
get comfort that the top line P&L numbers provided (also attached) are reasonable. He suggests that we instead rely an 
OPA's own internal models far similar transactions to get comfort. Far clarity, TCE won't provide a walk-through of its 
financial models and we won't be able to trace through all the formulas that derive the top-line numbers. Terry says that 
there are multiple large, complex models that feed into each other." 

So, I am not sure if asking them for the model again will add any value or move anything forward. Perhaps we can word 
our request (thinking future audit) something like the following: 

"After repeated requests to be able to view the TCE model, they refuse to do so because of purported commercial 
sensitivity and the multiple, large and complex formulas and models that feed into it. Therefore, OPA has no choice but 
to recreate a shadow model. In order to that, we need the following information: ....... ". This is more or less what MK 
has indicated in his one pager of asks but maybe we need to expand it. 

Thoughts?? 

JCB 

JoAnne C. Butler 
Vice President, Electricity Resources 
Ontario Power Authority · 

120 Adelaide Street West. Suite 1600 
Toronto, Ontario M5H 1T1 

416-969-6005 Tel. 
416-969-6071 Fax. 
joanne.butler@powerauthoritv.on.ca 

From: Ivanoff, Paul [mailto:Pivanoff@osler.com] 
Sent: Miercoles, 07 de Diciembre de 2011 06:01 p.m. 
To: Michael Killeavy 
Cc: Michael Lyle; Susan Kennedy; JoAnne Butler; Sebastiane, Rocco 
Subject: RE: TCE Matter - Information Needed ... 

I spoke to John Kelly about the issue of documentary production. He asked that we provide him with a list of 
"essential documents" that the OPA needs to assess TCE's claims. He said IO would like to see a short list as 
opposed to a long and thorough list. He advised that there is a meeting tomorrow afternoon between TCE and 
IO and that he would like to have the short list before that meeting. He also said that the OPA was not invited to 
the meeting_ I told him that I would get instructions on a list. 
We have prepared the attached Documentary Production List which we believe would be appropriate for the 
arbitration. We have not pared it down in any way and think that this is a reasonable documentary request. 
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Please let me know your thoughts on this front. 

Regards, 
Paul 

D 
Paul Ivanoff 
Partner 

416.862.4223 DIRECT 
416.862.6666 FACSIMILE 
pivanoff@osler.com 

Osler, Hoskin & Harcourt LLP 
Box 50, 1 First Canadian Place 

n·~· .. ·~·~ 
From: Michael Killeavy [mailto:Michaei.Killeavy@powerauthority.on.ca] 
Sent: Monday, December OS, 2011 11:01 AM 
To: Michael Lyle; Ivanoff, Paul 
Cc: Susan Kennedy; JoAnne Butler 
Subject: RE: TCE Matter - Information Needed ... 

My mistake. Sorry about that. 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario. 
MSH 1T1 
416-969-6288 
416-520-9788 (CELL) 
416-967-1947 (FAX) 

From: Michael Lyle 
Sent: December 5, 201111:00 AM 
To: Michael Killeavy; 'pivanoff@osler.com' 
Cc: Susan Kennedy; JoAnne Butler 
Subject: Re: TCE Matter - Information Needed ... 

Sorry Paul. You would not be aware of call but are aware of the draft changes to the arbitration agreement that we have 
expressed concerns about. 

From: Michael Killeavy 
Sent: Monday, December 05, 201110:54 AM 
To: Ivanoff, Paul <Pivanoff@osler.oom> 
Cc: Michael Lyle; Susan Kennedy; JoAnne Butler 
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Subject: TCE Matter - Information Needed ... 

Paul, 

I believe that you are aware of Mike's telephone call with John Kelly this morning, and John's subsequentrequest that 
we develop a list of information that we think we'd need to see to verify the claimed financial value of the OGS and sunk 
costs. Attached is an information list document that I developed a while ago and just updated recently. Perhaps this 
might be useful to us in developing a document request list. John's telephone number is 416-212-1161. 

Michael 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario 
MSH 1T1 
416-969-6288 
416-520-9788 (CELL) 
416-967-1947 (FAX) 

This e-mail message and any files transmitted with it are intended only for the named recipient(s) above and may contain information that is 
privileged, confidential and/or exempt from disclosure under applicable law. If you are not the intended recipient(s), any dissemination, 
distribution or copying of this e-mail message or any files transmitted with it is strictly prohibited. If you have received this message in error, 
or are not the named recipient(s), please notify the sender immediately and delete this e-mail message. 

-
This e-mail meSsage is privileged, confidential and subject to 
copyright. Any unauthorized use or disclosure is prohibited. 

Le contenu du present courriel est privilegie, confidentiel et 
soumis a des drolts d'auteur. II est interdit de l'utiliser au 
de le divulguer sans autorisation. 

---********"**"********"** _____ _ 
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Crystal Pritchard 

From: Michael Killeavy 
Sent: 
To: 

Thursday, December 08, 2011 9:34AM 
JoAnne Butler; 'Ivanoff, Paul' 

Cc: 
Subject: 

Michael Lyle; Susan Kennedy; Sebastiana, Rocco 
RE: TCE Matter- Information Needed ... 

Attachments: OPA_v3 Scope of Documentary Discovery OPA re TCE 22287002_3.doc 

We have reviewed the document and made a few suggested changes. The changes are in blackline in the attached 
version of the document. 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario 
M5H 1Tl 
416-969-6288 
416-520-9788 (CELL) 
416-967-1947 (FAX) 

From: JoAnne Butler 
Sent: December 8, 2011 9:15AM 
To: 'Ivanoff, Paul'; Michael Killeavy 
Cc: Michael Lyle; Susan Kennedy; Sebastiana, Rocco 
Subject: RE: TCE Matter - Information Needed ... 

Paul, 

It has been made clear to us (again) that TCE will NOT share their model. From an earlier email from 10, quote: 

"Terry reiterated that, due to commercial sensitivity, TCE wishes to give us the bare minimum required for the Province to 
get comfort that the top line P&L numbers provided (also attached) are reasonable. He suggests that we instead rely on 
OPA's own internal models for similar transactions to get comfort. For clarity, TCE won't provide a walk-through of its 
financial models and we won't be able to trace through all the formulas that derive the top-line numbers. Terry says that 
there are multiple large, complex models that feed into each other." 

So, 1 am not sure if asking them for the model again will add any value or move anything forward. Perhaps we can word 
our request (thinking future audit) something like the following: 

"After repeated requests to be able to view the TCE model, they refuse to do so because of purported commercial 
sensitivity and the multiple, large and complex formulas and models that feed into it. Therefore, OPA has no choice but 
to recreate a shadow model. In order to that, we need the following information: ....... ". This is more or less what MK 
has indicated in his one pager of asks but maybe we need to expand it. 

Thoughts?? 

JCB 
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JoAnne C. Butler 
Vice President, Electricity Resources 
Ontario Power Authority 

120 Adelaide Street West, Suite 1600 
Toronto, Ontario M5H 1T1 

416-969·6005 Tel. 
416-969-6071 Fax. 
joanne.butler@powerauthoritv.on.ca 

From: Ivanoff, Paul [mailto:Pivanoff@osler.com] 
Sent: Miercoles, 07 de Diciembre de 2011 06:01 p.m. 
To: Michael Killeavy 
Cc: Michael Lyle; Susan Kennedy; JoAnne Butler; Sebastiana, Rocco 
Subject: RE: TCE Matter - Information Needed ... 

I spoke to John Kelly about the issue of documentary production. He asked that we provide him with a list of 
"essential documents" that the OPA needs to assess TCE's claims. He said IO would like to see a short list as 
opposed to a long and thorough list. He advised that there is a meeting tomorrow afternoon between TCE and 
IO and that he would like to have the short list before that meeting. He also said that the OPA was not invited to 
the meeting. I told him that I would get instructions on a list. 
We have prepared the attached Documentary Production List which we believe would be appropriate for the 
arbitration. We have not pared it down in any way and think that this is a reasonable documentary request. 
Please let me know your thoughts on this front. 
Regards, 
Paul 

D 
Paul Ivanoff 
Partner 

416.862.4223 DIRECT 
416.862.6666 FACSIMILE 
pivanoff@osler.com 

Osler, Hoskin & Harcourt LLP 
Box 50, 1 First Canadian Place 

E:]"'~~-'~ 

From: Michael Killeavy [mailto:Michaei.Killeavy@powerauthority.on.ca] 
Sent: Monday, December 05, 2011 11:01 AM 
To: Michael Lyle; Ivanoff, Paul 
Cc: Susan Kennedy; JoAnne Butler 
Subject: RE: TCE Matter - Information Needed ... 

My mistake. Sorry about that. 

Michael Killeavy, LL.B., MBA, P.Eng. 
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Director, Contract Management 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario 
M5H 1T1 
416-969-6288 
416-520-9788 (CELL) 
416-967-1947 (FAX) 

From: Michael Lyle 
Sent: December 5, 2011 11:00 AM 
To: Michael Killeavy; 'pivanoff@osler.com' 
Cc: Susan Kennedy; JoAnne Butler . 
Subject: Re: TCE Matter - Information Needed ... 

Sorry Paul. You would not be aware of call but are aware of the draft changes to the arbitration agreement that we have 
expressed concerns about. 

From: Michael Killeavy 
Sent: Monday, December OS, 2011 10:54 AM 
To: Ivanoff, Paul <Pivanoff@osler.com> 
Cc: Michael Lyle; Susan Kennedy; JoAnne Butler 
Subject: TCE Matter - Information Needed ... 

Paul, 

I believe that you are aware of Mike's telephone call with John Kelly this morning, and John's subsequent request that 
we develop a list of information that we think we'd need to see to verify the claimed financial value of the OGS and sunk 
costs. Attached is an information list document that I developed a while ago and just updated recently. Perhaps this 
might be useful to us in developing a document request list. John's telephone number is 416-212-1161. 

Michael 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide Street West, Suite 1ti00 
Toronto, Ontario 
M5H 1T1 
416-969-6288 
416-520-9788 (CELL) 
416-967-1947 (FAX) 

This e-mail message and any files transmitted with it are intended only for the named recipient(s) above and may contain information that is 
privileged, confidential and/or exempt from disclosure under applicable law. If you are not the intended recipient(s), any dissemination, 
distribution or copying· of this e-mail message or any files transmitted with it is strictly prohibited. If you have received this message in error, 
or are not the named recipient(s), please notify the sender immediately and delete this e-mail message. 
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This e-mail message is privileged, confidential and subject to 
copyright. Any unauthorized use or disclosure is prohibited. 

Le contenu du present courriel est privilegie, confidentiel et 
soumis a des droits d'auteur. II est interdit de l'utiliser ou 
de le divulguer sans autorisation. 
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OPA COMMENTS Dec. 8/11 

IN THE MATTER OFAN ARBITRATION 

BETWEEN: 

TRANSCANADA ENERGY LTD. 

-and-

HER MAJESTY THE QUEEN IN RIGHT OF ONTARIO 
and the ONTARIO POWER AUTHORITY 

Scope of Documentary Production 

Claimant 

Respondents 

All parties agree that the following parameters apply to potentially relevant documents: 

• Types of Documents: Electronic and paper documents including notes, correspondence, 
memoranda, presentations, contracts, forecasts, proposals, invoices, financial statements, 
minutes and e-mails. Electronically stored information may be located on networks, 
desktop computers, laptops, personal digital assistants, mobile phones, Blackberries, 
smartphones, voice mail systems, backup media, external hard drives, USB drives and 
any other similar devices or storage media. 

• Relevant Time Frame: October 2, 2008 - Present 

All parties agree that the scope of documentary discovery of the parties includes any and all 
documents in the possession, power, or control of the parties that are relevant to: 

1. Project development work by TransCanada Energy Ltd. ("TCE"), including without 
limitation, energy production estimates, construction cost estimates, budgets, project 
plans, subcontracts and consulting agreements, correspondence with 
subcontractors/consultants relating to the Oakville Generating Station ("OGS"); 

2. Progress of development on the OGS project, including without limitation project status 
reports, and budget and schedule updates; 

3. 

4. 

5. 

Charges and costs for development work performed by TCE, including documents 
reflecting TCE's cost estimates, material and equipment purchases, labour costs, service 
contracts, overhead and profits in connection with the OGS project; 

TCE's alleged business expectancy with respect to OGS project, including without 
limitation, projections, forecasts and estimates of value of work; 

All financial models used by TCE in connection with _their proposal to the OP A for the 
Southwest GTA RFP in excel format, complete with all operative cells, in electronic 
format; 

LEGAL _1 :22287002.3 
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6. TCE's anticipated tax liability in respect of the revenues and profits associated with 
OGS; 

7. The financing of the Project, the proportion of debt and equity, the costs associated with 
debt and equity, the calculation of the purported "unlevered cost of equity"; 

8. The "replacement contracf' that TCE allegedly anticipated receiving at the end of the 20-
year CES contract term. The calculation of any cash flows in 2034 to 2044 claimed by 
TCE (the alleged "residual cash flow"); 

9. The documentation and analyses relating to the discounting of these residual cash flows 
and the calculation of the present value for these cash flows; 

10. All documentation and analyses relating to the revenues forecasted to be earned from the 
IESO-administered markets and the variable costs associated therewith (including 
ancillarv market revenues); 

11. The expected physical heat rate and capacity of the OGS facility over the term of the CES 
contract; 

12. The assumptions made with regard to future HOEP, pre-dispatch prices, and natural gas 
prices and actual pricing used in the OGS financial model for HOEP, pre-dispatch and 
natural gas; 

13. 

14. 

15. 

16. 

17. 

18. 

19. 

20. 

All supporting documentation relating to fixed and variable operating and maintenance 
costs ("O&M costs") for the OGS facility. 

The planned maintenance, refurbishment and decommissioning activities for the OGS 
and their associated costs; 

All project development schedules and construction schedules for the OGS; 

A full accounting of all claimed sunk costs, including but not limited to, the costs of the 
gas turbines, heat-recovery steam generator, and steam turbine; 

The Long Term Service Agreement with MPS Canada Ltd.; 

Operating and Maintenance ("O&M") Agreements for the OGS; and 

Actual O&M costs from other similar TCE projects [Note: that this item is not confined 
to the Time Frame of October 2, 2008 -present]. 

Strategy for offering energy into IESO Administered Market 

-!9.21. The assumptions made with respect to the forecasted price of carbon. 
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Crystal Pritchard 

From: 
Sent: 

Ivanoff, Paul [Pivanoff@osler.com] 
Thursday, December oa, 2011 11 :57 AM 

To: 
Cc: 

JoAnne Butler; Sebastiane, Rocco; Michael Killeavy 
Michael Lyle; Susan Kennedy · 

Subject: RE: TCE Matter- Information Needed ... 

I'll send the document (as revised by Michael) over to John Kelly. 
Paul 

D 
Paul Ivanoff 
Partner 

416.862.4223 DIRECT 
416.862.6666 FACSIMILE 
pivanoff@osler.com 

Osler, Hoskin & Harcourt LLP 
Box 50, 1 First Canadian Place 
EJario, Canada M5X 1 88 

From: JoAnne Butler [mailto:joanne.butler@powerauthority.on.ca] 
Sent: Thursday, December 08, 2011 9:50AM 
To: Sebastiane, Rocco; Ivanoff, Paul; Michael Killeavy 
Cc: Michael Lyle; Susan Kennedy 
Subject: RE: TCE Matter - Information Needed ... 

I am quite happy for Paul/Mike to fight the good fight with John Kelly on this and therefore, we should leave it in for the 
purposes of arbitration. There seems to be a background group looking at a more "flexible" Jist in efforts to get some 
movement forward without going to arbitration. If we keep insisting on the model among this group, it's just Ground 

Hog Day again ...... 

JCB 

JoAnne C. Butler 
Vice President, Electricity Resources 
Ontario Power Authority 

120 Adelaide Street West, Suite 1600 
Toronto, Ontario M5H 1T1 

416·969-6005 Tel. 
416·969-6071 Fax. 
joanne.butler@powerauthoritv.on.ca 

From: Sebastiana, Rocco [mailto:RSebastiano@osler.com] 
Sent: Jueves, 08 de Diciembre de 2011 09:40 a.m. 
To: JoAnne Butler; Ivanoff, Paul; Michael Killeavy 
Cc: Michael Lyle; Susan Kennedy 
Subject: RE: TCE Matter- Information Needed ... 
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Although TCE has resisted in providing their financial model during our settlement negotiations, as part of the 
private arbitration proceedings, TCE should be required (as would any other plaintiff in any legal proceedings) 
to prove their damages. They only way they can do so is by presenting a detailed financial model, complete 
with underlying assumptions and forecasts which the arbitrator and the defendant's expert can review and ask 
questions about. Without disclosure of this most seminal piece of information and supporting documentation, 
there is no way that TCE could prove its purported losses in a court of law. They cannot refuse to provide 
simply on the basis that it is commercially confidential and expect us to simply "trust them" that their model 
would survive scrutiny by a third party expert like Gene Meehan. In my view, ifTCE is allowed not to disclose 
their fmancial model and background assumptions and forecasts, then it would make a mockery of the entire 
arbitration process because their model could be full of errors, incorrect assumptions and overly favourable 
forecasts of electricity prices and gas prices which we would be unable to challenge .... I know that I am 
preaching to the converted, but it is frustrating that the Province would even entertain TCE's refusal to disclose 
this information as part of the arbitration proceedings. 

Thanks, Rocco 

From: JoAnne Butler [mailto:joanne.butler@powerauthority.on.ca] 
Sent: Thursday, December 08, 2011 9:15AM 
To: Ivanoff, Paul; Michael Killeavy 
Cc: Michael Lyle; Susan Kennedy; Sebastiane, Rocco 
Subject: RE: TCE Matter - Information Needed ... 

Paul, 

It has been made clear to us (again) that TCE will NOT share their model. From an earlier email from 10, quote: 

"Terry reiterated that, due to commercial sensitivity, TCE wishes to give us the bare minimum required for the 
Province to get comfort that the top line P&L numbers provided (also attached} are reasonable. He suggests that 
we instead rely on OPA's own internal models for similar transactions to get comfort. For clarity, TCE won't 
provide a walk-through of its financial models and we won't be able to trace through all the formulas that derive 
the top-line numbers. Terry says that there are multiple large, complex models that feed into each other." 

So, I am not sure if asking them for the model again will add any value or move anything forward. Perhaps we 
can word our request (thinking future audit) something like the following: 

"After repeated requests to be able to view the TCE model, they refuse to do so because of purported commercial 
sensitivity and the multiple, large and complex formulas and models that feed into it. Therefore, OPA has no 
choice but to recreate a shadow model. In order to that, we need the following information: ....... ". This is more 
or less what MK has indicated in his one pager of asks but maybe we need to expand it. 

Thoughts?? 

JCB 

JoAnne C. Butler 
Vice President, Electricity Resources 
Ontario Power Authority 

120Adelaide Street West, Suite 1600 
Toronto, Ontario M5H 1T1 

416-969-6005 Tel. 
416-969-6071 Fax. 
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joanne.butler@powerauthoritv.on.ca 

From: Ivanoff, Paul [mailto:Pivanoff@osler.com] 
Sent: MiE§rcoles, 07 de Diciembre de 2011 06:01 p.m. · 
To: Michael Killeavy 
Cci Michael Lyle; Susan Kennedy; JoAnne Butler; Sebastiane, Rocco 
Subject: RE: TCE Matter- Information Needed ... 

I spoke to John Kelly about the issue of documentary production. He asked that we provide him with a 
list of"essential documents" that the OPA needs to assess TCE's claims. Resaid IO would like to see a 
short list as opposed to a long and thorough list. He advised that there is a meeting tomorrow afternoon 
between TCE and IO and that he would like to have the short list before that meeting. He also said that 
the OP A was not invited to the meeting. I told him that I would get instructions on a list. 
We have prepared the attached Documentary Production List which we believe would be appropriate for 

-- - . . . - -

the arbitration. We have not pared it doWn in any way and think that this is a reasonable documentary 
request. 
Please let me know your thoughts on this front. 
Regards, 
Paul 

D 
Paul Ivanoff 
Partner 

416.862.4223 DIRECT 
416.862.6666 FACSIMILE 
pivanoff@osler.com 

Oster, Hoskin & Harcourt LLP 
Box 50, 1 First Canadian Place 
E]ario, Canada MSX 188 

From: Michael Killeavy [mailto:Michael.Killeavy@powerauthority.on.ca] 
Sent: Monday, December OS, 201111:01 AM 
To: Michael Lyle; Ivanoff, Paul 
Cc: Susan Kennedy; JoAnne Butler 
Subject: RE: TCE Matter - Information Needed ... 

My mistake. Sorry about that. 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority. 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario 
MSH 1T1 
416c969-6288 
416-520-9788 {CEll) 
416-967-1947 {FAX) 

3 



From: Michael Lyle 
Sent: December 5, 201111:00 AM 
To: Michael Killeavy; 'pivanoff@osler.com' 
Cc: Susan Kennedy; JoAnne Butler 
Subject: Re: TCE Matter - Information Needed ... 

Sorry Paul. You would not be aware of caJI but are aware of the draft changes to the arbitration agreement that 
we have expressed concerns about. 

From: Michael Killeavy 
Sent: Monday, December OS, 201110:54 AM 
To: Ivanoff, Paul <Pivanoff@osler.com> 
Cc: Michael Lyle; Susan Kennedy; JoAnne Butler 
Subject: TCE Matter - Information Needed ... 

Paul, 

1 believe that you are aware of Mike's telephone call with John Kelly this morning, and John's subsequent 
request that we develop a Jist of information that we think we'd need to see to verify the claimed financial value 
of the OGS and sunk costs. Attached is an information list document that I developed a while ago and just 
updated recently. Perhaps this might be useful to us in developing a document request Jist. John's telephone 
number is 416-212-1161. 

Michael 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario 
MSH 1T1 
416-969-6288 
416-520-9788 (CELL) 
416-967-1947 (FAX) 

This e-mail message and any files transmitted with it are intended only for the named recipient(s) above and may contain 
Information that is privileged, confidential and/or exempt from disclosure under applicable law. If you are not the intended 
recipient(s), any dissemination, distribution or copying of this e-mail message or any files transmitted with it is strictly prohibited. If 
you have received this message in error, or are not the named recipient(s), please notify the sender immediately and delete this e
mail message. 

This e-mail message is privileged, confidential and subject to 
copyright. Any unauthorized use or disclosure is prohibited. 
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Le contenu du present courriel est privilegi9, confidential et 
SOumis 8 des droits d'auteur. II est interdit de l'utiliser OU 
de le divulguer sans autorisatiOn. 
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Crystal Pritchard 

From: 
Sent: 
To: 

Ivanoff, Paul [Pivanoff@osler.com] 
Thursday, Decemiber 08, 2011 12:08 PM 
john.kelly@ontario.com 

Cc: 
Subject: 

Michael Killeavy; Michael Lyle; Susan Kennedy; Sebastiana, Rocco 
Privileged and Confidential- OPA/TCE 

Attachments: v4 Scope of Documentary Discovery OPA re TCE 22287002_ 4.doc 

John, 
Please see the attached draft Scope of Documentary Production for the arbitration with TCE. We understand that you 
would like the list to include only essential items and we believe that the attached draft is a reasonable and appropriate 
request which takes into account, at a minimum, what would need to be considered by the OPA in order to evaluate the 

claims ofTCE including those claims for loss of profits and sunk costs. 
Regards, 
Paul 

D 
Paul Ivanoff 
Partner 

416.862.4223 DIRECT 
416.862.6666 FACSIMILE 
pivanoff@osler.com 

Osler, Hoskin & Harcourt LLP 
Box 50, 1 First Canadian Place 
E]ario, Canada MSX 188 

---
This e-mail message is privileged, confidential and subject to 
copyright. Any unauthorized use or disclosure is prohibited. 

Le contenu du present courriel est privil8gi8, confidentiel et 
soumis a des droits d'auteur. II est interdit de l'utiliser au 
de le divulguer sans autorisation. 

---***·------------
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IN THE MATTER OF AN ARBITRATION 

BETWEEN: 

TRANSCANADA ENERGY LTD. 

-and-

HER MAJESTY THE QUEEN IN RIGHT OF ONTARIO 
and the ONTARIO POWER AUTHORITY 

Scope of Documentary Production 

Claimant 

Respondents 

All parties agree that the following parameters apply to potentially relevant documents: 

• Types of Documents: Electronic and paper documents including notes, correspondence, 
memoranda, presentations, contracts, forecasts, proposals, invoices, financial statements, 
minutes and e-mails. Electronically stored information may be located on networks, 
desktop computers, laptops, personal digital assistants, mobile phones, Blackberries, 
smartphones, voice mail systems, backup media, external hard drives, USB drives and 
any other similar devices or storage media. 

• Relevant Time Frame: October 2, 2008 - Present 

All parties agree that the scope of documentary discovery of the parties includes any and all 
documents in the possession, power, or control of the parties that are relevant to: 

1. Project development work by TransCanada Energy Ltd. ("TCE"), including without 
limitation, energy production estimates, construction cost estimates, budgets, project 
plans, subcontracts and consulting agreements, correspondence with 
subcontractors/consultants relating to the OakvilJe Generating Station ("OGS"); 

2. Progress of development on the OGS project, including without limitation project status 
reports, and budget and schedule updates; 

3. 

4. 

5. 

Charges and costs for development work performed by TCE, including documents 
reflecting TCE's cost estimates, material and equipment purchases, labour costs, service 
contracts, overhead and profits in connection with the OGS project; 

TCE's alleged business expectancy with respect to OGS project, including without 
limitation, projections, forecasts and estimates of value of work; 

All financial models used by TCE in connection with their proposal to the OP A for the 
Southwest GTA RFP in excel format, complete with all operative cells, in electronic 
format; 
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6. TCE's anticipated tax liability in respect of the revenues and profits associated with 
OGS; 

7. The fmancing of the Project, the proportion of debt and equity, the costs associated with 
debt and equity, the calculation of the purported "unlevered cost of equity"; 

8. The "replacement contract" that TCE allegedly anticipated receiving at the end of the 20-
year CES contract term. The calculation of any cash flows in 2034 to 2044 claimed by 
TCE (the alleged "residual cash flow"); 

9. The documentation and analyses relating to the discounting of these residual cash flows 
and the calculation of the present value for these cash flows; 

10. All documentation and analyses relating to the revenues forecasted to be earned from the 
IESO-admiuistered markets and the variable costs associated therewith (including 
ancillary market revenues); 

11. The expected physical heat rate and capacity of the OGS facility over the term of the CES 
contract; 

12. The assumptions made with regard to future HOEP, pre-dispatch prices, and natural gas 
prices and actual pricing used in the OGS financial model for HOEP, pre-dispatch and 
natural gas; 

13. 

14. 

15. 

16. 

17. 

18. 

19. 

20. 

21. 

All supporting documentation relating to fixed and variable operating and maintenance 
costs ("O&M costs") for the OGS facility. 

The planned maintenance, refurbishment and decomruissioning activities for the OGS 
and their associated costs; 

All project development schedules and construction schedules for the OGS; 

A full accounting of all claimed sunk costs, including but not limited to, the costs of the 
gas turbines, heat-recovery steam generator, and steam turbine; 

The Long Term Service Agreement with MPS Canada Ltd.; 

Operating and Maintenance ("O&M") Agreements for the OGS; 

Actual O&M costs from other similar TCE projects [Note: that this item is not confined 
to the Time Frame of October 2, 2008- present]; 

Strategy for offering energy into IESO Admiuistered Market; and 

The assumptions made with respect to the forecasted price of carbon. 
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Crystal Pritchard 

From: 
Sent: 
To: 
Subject: 

NimiVisram 
Friday, December 09, 2011 1:34 PM 
Michael Lyle 
RE: Vapour Pre-Meeting Conference Call 

Mike, this will conflict with our team meeting- will you step out for the call? 

Nimi Visram I Executive Assistant and Board Coordinator/ Legal, Aboriginal and Regulatory Affairs I Ontario Power Authority 
~ Please consider your environmental responsibility before printing this email. 

-----Original Appointment-----
From: Michael Killeavy On Behalf Of Peggy Delaney 
Sent: December 9, 20111:30 PM 
To: Nimi Visram 
Subject: FW: Vapour Pre-Meeting Conference Call 
When: December 12, 2011 9:00AM-9:45AM (GMT-05:00) Eastern Time (US & Canada). 
Where: Conference Call: 416 212-8011 Passcode: 9S83454# 

-----Original Appointment-----
From: Peggy Delaney [mailto:Peggy.Delaney@infrastructureontario.cal 
Sent: December 8, 2011 3:09PM 
To: 'Peggy Delaney'; Andrew Lin; Jonathan Weisstub; Dermot Muir; JoAnne Butler; Michael Killeavy; Serge Imbrogno; 
Deborah Langelaan 
Cc: Rick Jennings (MEI) 
Subject: Vapour Pre-Meeting Conference Call 
When: December 12, 2011 9:00AM-9:45AM (GMT-05:00) Eastern Time (US & Canada). 
Where: Conference Call: 416 212-8011 Passcode: 9583454# 

I've arranged with Terry Bennett ofTCE to meet on Wed., Dec. 141
h at 3:30pm to go through the assumptions that we're 

requesting from TCE. In order to prepare for that, we should have a pre-meeting on our side this week to discuss the 
requested assumptions. Attached is the OF A's initial list of information required of TCE on which we should add. Terry 
requests that we send it over to him ahead oftime. 

My assistant Peggy will arrange for a meeting or call this week for the pre-meeting, and will also send out an invite with 
for the TCE meeting. 

Terry reiterated that, due to commercial sensitivity, TCE wishes to give us the bare minimum required for the Province 
to get comfort that the top line P&l numbers provided (also attached) are reasonable. He suggests that we instead rely 
on CPA's own internal models for similar transactions to get comfort. For clarity, TCE won't provide a walk-through of 
its financial models and we won't be able to trace through all the formulas that derive the top-line numbers. Terry says 
that there are multiple large, complex models that feed into each other. 

Dermot -let me know if external counsel should be invited to the meetings. 



Andrew 

AndrewUn 
VP, Treasury & Risk Management, and Head of Special Initiatives 
Infrastructure Ontario 
m Bay St., gth F1., Toronto, Ontario MsG 2C8 
Tel: (416) 325-3299 
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Crystal Pritchard 

From: 
Sent: 
To: 

Cc: 
Subject: 
Attachments: 

Andrew Lin [Andrew.Lin@infrastructureontario.ca] 
Tuesday, December 13, 2011 8:54 AM· 
Jonathan Weisstub; Dermot Muir; JoAnne Butler; Michael Killeavy; Rick Jennings (MEl); 
Serge Imbrogno 
Deborah Langelaan; Michael Lyle 
RE: Call #2 Pre-Discussions for Meeting with TCE 
v4 Scope of Documentary Discovery OPA re TCE 22287002_4 • al blacklines.doc 

Please find attached the revised draft of the info request to be discussed at our 9am call. 

Andrew 

·····Original Appointment····· 
From: Peggy Delaney 
Sent: Thursday, December 08, 2011 4:49 PM 
To: Peggy Delaney; Andrew Lin; Jonathan Weisstub; Dermot Muir; 'Joanne.Butler@powerauthority.on.ca'; 
'Michael.killeavy@powerauthority.on.ca'; Rick Jennings (MEl); Serge Imbrogno 
Cc: 'Deborah Langelaan'; 'Michael Lyle' 
Subject: Call #2 Pre-Discussions for Meeting with TCE 
When: Tuesday, December 13, 2011 9:00 AM-10:00 AM (GMT-05:00) Eastern lime (US & Canada). 
Where: Dial in 416 212·8011 Passcode: 9583454# Moderator 4290# 

This second meeting will go ahead ! On Monday it was determined that further discussion was necessary. 
Note: This time is being held in case further discussions are necessary after Monday and will be determined on 
Monday's call 

1 

·······- . 





IN THE MATTER OF AN ARBITRATION 

BETWEEN: 

TRANSCANADA ENERGY LTD. 

-and-

HER MAJESTY THE QUEEN IN RIGHT OF ONTARIO 
and the ONTARIO POWER AUTHORITY 

Scope of Documentary Production 

Claimant 

Respondents 

All parties agree that the following parameters apply to potentially relevant documents: 

• Types of Documents: Electronic and paper documents including notes, correspondence, 
memoranda, presentations, contracts, forecasts, proposals, invoices, financial statements, 
minutes and e-mails. Electronically stored information may be located on networks, 
desktop computers, laptops, personal digital assistants, mobile phones, Blackberries, 
smartphones, voice mail systems, backup media, external hard drives, USB drives and 
any other similar devices or storage media 

• Relevant Time Frame: October 2, 2008 - Present 

All parties agree that the scope of documentary discovery of the parties includes any and all 
documents in the possession, power, or control of the parties that are relevant to: 

1. Projeet develepmeat werk "By Traru;Canada Energy Ltd. ("TCE"), ine!-aelffig witheut 
limitation, energy prodaetien estimates, eenstraetien east estimates, "Budgets, prejeet 
plans, saeeentraets and eensa!ting agreements, eerreSJ3endenee vfith 
sa"Beeatraetorsleonsaltants relatiag te the Oakville Generating Station ("OGS"); 

2-,_J. __ Progress of development on the OGS project, including without limitation project status 
reports, and budget and schedule updates; 

~L_ Charges and costs for development work performed by TCE, including documents 
reflecting TCE' s cost estimates, material and equipment purchases, labour costs, service 
contracts, overhead and profits in connection with the OGS project; 

4.-_3_. _TCE's alleged business expectancy with respect to OGS project, including without 
limitation, projections, forecasts and estimates of value of work; 

5. AU finaneial models ased ey TCE in eeflfl6etien with their prOJ3esal to the OPA fer the 
Southwest GTA RFP in eJEeel fermat, eeffiJ3lete with all operative sells, m eleetrenie 
fermat; 

•• • ... <· -- • " 
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eA_,__TCE's anticipated tax liability in respect of the revenues and profits associated with 
OGS; 

1-o_S. __ The financing of the Project, the proportion of debt and equity, the costs associated with 
debt and equity, the calculation of the purported "unlevered cost of equity"; 

&§,__The "replacement contract" that TCE allegedly anticipated receiving at the end of the 20-
year CES contract term. The calculation of any cash flows in 2034 to 2044 claimed by 
TCE (the alleged "residual cash flow"); 

WL __ The documentation and analyses relating to the discounting of these residual cash flows 
and the calculation of the present value for these cash flows; 

.W.,~All documentation and analyses relating to the revenues forecasted to be earned from the 
IESO-administered markets and the variable costs associated therewith (including 
ancillary market revenues); 

+h2.,_The expected physical heat rate and capacity of the OGS facility over the term of the CES 
contract; 

-1±10. The assumptions made with regard to future HOEP, pre-dispatch prices, and natural gas 
prices and actual pricing used in the OGS financial model for HOEP, pre-dispatch and 
natural gas; 

*.lL_All supporting documentation relating to fixed and variable operating and maintenance 
costs ("O&M costs") for the OGS facility. including any Operating and Maintenance 
C"O&M") Agreements. 

14. The plwmed maiftteH;mee, refurbishment and EleeemmissieHffig aetivities fer the OG8 
aHa their asseeiated eests; 

15. i\ll prej eet Elevelepment sehed"tl!es and eenstruetien seheEl"tl!es fer the OG8; 

-1.412. A full accounting of all claimed sunk costs, including but not limited to, the costs of the 
gas turbines, heat-recovery steam generator, and steam turbine; 

-±+..u,_The Long Term Service Agreement with MPS Canada Ltd. In addition, all planned 
maintenance, refurbishment and decommissioning activities and their associated costs; 

18. Separated revenue and expense line items in the fmancial projections Opemtiag and 
MamteRaRee ("O&M") 1\greements fer the OGS; 

19. f...stual O&M eests ffem ether similar TCe prejeets j}!ete: that this item is net eeEfineEl 
te the Time Frome efOeteeeF 2, 2008 present]; · 

29.14. Strategy for effering the production of energy into IESO Administered Market versus 
revenue and expenses for contracted energy; and 

2-hu,...._The assumptions made with respect to the forecasted price of carbon. 

LEGAL_l :22287002.4 
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Crystal Pritchard 

From: Michael Lyle 
Sent: 
To: 

Tuesday, December 13, 2011 9:00AM 
JoAnne Butler 

Subject: Fw: Call #2 Pre-Discussions for Meeting with TCE 
Attachments: v4 Scope of Documentary Discovery OPA re TCE 22287002_ 4- al blacklines.doc 

Have another matter. I will leave this to you and Michael. 

From: Andrew Lin [mailto:Andrew.Lin@infrastructureontario.cal 
Sent: Tuesday, December 13, 2011 08:53AM 
To: Jonathan Weisstub <Jonathan.Weisstub@infrastructureontario.ca>; Dermot Muir 
<Dermot.Muir@infrastructureontario.ca>; JoAnne Butler; Michael Killeavy; Rick Jennings (MEI) 
<Rick.Jenninqs@ontario.ca>; Serge Imbrogno <Serge.Imbrogno@ofina.on.ca> 
Cc: Deborah Langelaan; Michael Lyle 
Subject: RE: Call #2 Pre-Discussions for Meeting with TCE 

Please find attached the revised draft of the info request to be discussed at our 9am call. 

Andrew 

-----Original Appointment----
From: Peggy Delaney 
Sent: Thursday, December 08, 2011 4:49 PM 
To: Peggy Delaney; Andrew Lin; Jonathan Weisstub; Dermot Muir; 'Joanne.Butler@powerauthority.on.ca'; 
'Michael.killeavy@powerauthority.on.ca'; Rick Jennings (MEI); Serge Imbrogno 
Cc: 'Deborah Langelaan'; 'Michael Lyle' 
Subject: Call #2 Pre-Discussions for Meeting with TCE 
When: Tuesday, December 13, 2011 9:00 AM-10:00 AM (GMT-05:00) Eastern Time (US & Canada). 
Where: Dial in 416 212-8011 Passcode: 9583454# Moderator 4290# 

This second meeting will go ahead ! On Monday it was determined that further discussion was necessary. 
Note: This time is being held in case further discussions are necessary after Monday and will be determined on 

Monday's call 
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BETWEEN: 

IN THE MATTER OF AN ARBITRATION 

. TRANSCANADA ENERGY LTD. 

-and-

HER MAJESTY THE QUEEN IN RIGHT OF ONTARIO 
and the ONTARIO POWER AUTHORITY 

Scope of Documentary Production 

Claimant 

Respondents 

All parties agree that the following parameters apply to potentially relevant documents: 

• Types of Documents: Electronic and paper documents including notes, correspondence, 
memoranda, presentations, contracts, forecasts, proposals, invoices, financial statements, 
minutes and e-mails. Electronically stored information may be located on networks, 
desktop computers, laptops, personal digital assistants, mobile phones, Blackberries, 
smartphones, voice mail systems, backup media, external hard drives, USB drives and 
any other similar devices or storage media. 

• Relevant Time Frame: October 2, 2008 -Present 

All parties agree that the scope of documentary discovery of the parties includes any and all 
documents in the possession, power, or control of the parties that are relevant to: 

1. Prejeet ae>.'elepmeat werk by TraasCaaaaa Baerg)' US. ("TCE"), me!OOing witheut 
Jimitatiea, eaergy preauetiea estimates, eeastreetiea eest estimates, budgets, prejeet 
plaas, subeeatraets aa8 eeasultiag agreements, eerreSIJeaaeaee vlith 
subeeatraetersleeasultants relatiag te the Oakville Geaeratiag Statiea ("OGS"); 

;h_l_. _Progress of development on the OGS project, including without limitation project status 
reports, and budget and schedule updates; 

;;,L_Charges and costs for development work performed by TCE, including documents 
reflecting TCE's cost estimates, material and equipment purchases, labour costs, service 
contracts, overhead and profits in connection with the OGS project; 

+.J,__TCE's alleged business expectancy with respect to OGS project, including without 
limitation, projections, forecasts and estimates of value of work; 

5. All :ti.Baaeial models used by TCE ia emmeetiea vlith their IJFSIJesal te the OPz\ fer the 
Semawest GTA RFP ia eKeel ferraat, eeFRIJiete vlith all operative eells, ia e!eetrerne 
ferraat; 

LEGAL _I :22287002.4 
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6-A_,__TCE's anticipated tax liability in respect of the revenues and profits associated with 
OGS; 

+.-L_The financing of the Project, the proportion of debt and equity, the costs associated with 
debt and equity, the calculation of the purported "unlevered cost of equity"; 

&6_,__The "replacement contract" that TCE allegedly anticipated receiving at the end of the 20-
year CES contract term. The calculation of any cash flows in 2034 to 2044 claimed by 
TCE (the alleged "residual cash flow''); 

~L__The documentation and analyses relating to the discounting of these residual cash flows 
and the calculation of the present value for these cash flows; 

~LAll documentation and analyses relating to the revenues forecasted to be earned from the 
IESO-administered markets and the variable costs associated therewith (including 
ancillary market revenues); 

-l-h.2,__The expected physical heat rate and capacity of the OGS facility over the term of the CES 
contract; 

~10. The assumptions made with regard to future HOEP, pre-dispatch prices, and natural gas 
prices and actual pricing used in the OGS financial model for HOEP, pre-dispatch and 
natural gas; 

fr.l.L_All supporting documentation relating to fixed and variable operating and maintenance 
costs ("O&M costs") for the OGS facility, including any Operating and Maintenance 
("O&M") Agreements. 

14. The plam~eel maintenanee, refureishment and eleeemmissieffing aetivities for tire 008 
and their asseeiateel eests; 

15. Jldl JlFejeet elevelepment seheelffies anel eeHStruetiea seheelffies for the OG8; 

-1-&.12. A full accounting of all claimed sunk costs, including but not limited to, the costs of the 
gas turbines, heat-recovery steam generator, and steam turbine; 

-l-7.-ll,_The Long Term Service Agreement with MPS Canada Ltd. In addition, all planned 
maintenance, refurbishment and decommissioning activities and their associated costs; 

18. Separated revenue and expense line items in the financial projections Operatiag anel 
Maiatenanee ("O&M") ,\greements for the OG8; 

19. ,\etual O&M eests frem ether similar TCE prejeets [Nete: that this itera is aet eenfuleel 
te the Time ¥Tame ef Oeteeer 2, 2()()8 present]; 

~14. Strategy for efferiag the production of energy into IESO Administered Market versus 
revenue and expenses for contracted energy; and 

2hl2..,_The assumptions made with respect to the forecasted price of carbon. 
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Crystal Pritchard 

From:· 
Sent: 

Andrew Lin [Andrew.Lin@infrastructureontario.ca] 
Tuesday, December 13, 2011 9:03AM 

To: Jonathan Weisstub; Dermot Muir; JoAnne· Butler; Michael Killeavy; Rick Jennings (MEl); 
Serge Imbrogno · 

Cc: Deborah Langelaan; Michael Lyle 
Subject: RE: Call #2 Pre-Discussions for Meeting with TCE 
Attachments: v4 Scope of Documentary Discovery OPA re TCE 22287002_ 4- al blacklines.doc 

revised 

From: Andrew Lin 
Sent: Tuesday, December 13, 2011 8:54AM 
To: Jonathan Weisstub; Dermot Muir; 'Joanne.Butler@powerauthority.on.ca'; 'Michael.killeavy@powerauthority.on.ca'; 
Rick'Jennings (MEI); Serge Imbrogno 
Cc: 'Deborah Langelaan'; 'Michael Lyle' 
Subject: RE: call #2 Pre-Discussions for Meeting with TCE. 

Please find attached the revised draft ofthe info request to be discussed at our 9am call. 

Andrew« File: v4 Scope of Documentary Discovery OPA re TCE 22287002_ 4- al blacklines.doc » 

-----Original Appointment----
From: Peggy Delaney 
Sent: Thursday, December 08, 2011 4:49 PM 
To: Peggy Delaney; Andrew Lin; Jonathan Weisstub; Dermot Muir; 'Joanne.Butler@powerauthority.on.ca'; 
'Michael.killeavy@powerauthority.on.ca'; Rick Jennings (MEI); Serge Imbrogno 
Cc: 'Deborah Langelaan'; 'Michael Lyle' 
Subject: call #2 Pre-Discussions for Meeting with TCE 
When: Tuesday, December 13, 2011 9:00 AM-10:00 AM (GMT-05:00) Eastern Time (US & canada). 
Where: Dial in 416 212-8011 Passcode: 9583454# Moderator 4290# 

This second meeting will go ahead ! On Monday it was determined that further discussion was necessary. 
Note: This time is being held in case further discussions are necessary after Monday and will be determined on 

Monday's call 
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BETWEEN: 

IN THE MATTER OF AN ARBITRATION 

TRANSCANADA ENERGY LTD. 

-and-

HER MAJESTY THE QUEEN IN RIGHT OF ONTARIO 
and the ONTARIO POWER AUTHORITY 

Scope of Documentary Production 

Claimant 

Respondents 

All parties agree that the following parameters apply to potentially relevant documents: 

• Types of Documents: Electronic and paper documents including notes, correspondence, 
memoranda, presentations, contracts, forecasts, proposals, invoices, financial statements, 
minutes and e-mails. Electronically stored information may be located on networks, 
desktop computers, laptops, personal digital assistants, mobile phones, Blackberries, 
smartphones, voice mail systems, backup media, external hard drives, USB drives and 
any other similar devices or storage media. 

• Relevant Time Frame: October 2, 2008 -Present 

All parties agree that the scope of documentary discovery of the parties includes any and all 
documents in the possession, power, or control of the parties that are relevant to: 

1. Projeet ae'lelepmeBt v;<Jrk by TFaBSCanaaa Baergy UEl. ("TCB"), ineffiaffig ·.vitheut 
limitatiea, eBeFgy preauetiea estimates, eeastruetiea eest estimates, buElgets, projeet 
plaas, subeeatraets aRE! eeasultffig agreemeRts, eeFFespeaaeaee w#h 
subeeatraeterskeHSUltants relatffig te the Oakville Geaeratffig Statiea ("OGS"); 

;h_l. __ Progress of development on the OGS project, including without limitation project status 
reports, and budget and schedule updates; 

3-,L_ Charges and costs for development work performed by TCE, including documents 
reflecting TCE's cost estimates, material and equipment purchases, labour costs, service 
contracts, overhead and profits in connection with the OGS.project; 

4,_3. __ TCE's alleged business expectancy with respect to OGS project, including without 
limitation, projections, forecasts and estimates of value of work; 

5. i\ll fffianeial me eels usee by TCE in eenneetiea w#h their prepesal te the OPf,. fer the 
Seuthwest GTA RFP ia e1mel fermat, eeHlj'llete w#h all eperative eells, in eleetreme 
fermat; 
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13. TGE's antieij:lated tal< liability in reSIJeet ef the revenues and prefits asseeiated vrit:h 
008; 

M-'--The financing of the Project, the proportion of debt and equity, the costs associated with 
debt and equity, the calculation of the purported "unlevered cost of equity"; 

&~The "replacement contract" that TCE allegedly anticipated receiving at the end of the 20-
year CES contract term. The calculation of any cash flows in 2034 to 2044 claimed by 

· TCE (the alleged "residual cash flow''); · 

~L_The documentation and analyses relating to the discounting of these residual cash flows 
and the calculation of the present value for these cash flows; 

.W,L__All documentation and analyses relating to the revenues forecasted to be earned from the 
IESO-administered markets and· the variable costs associated therewith (including 
ancillary market revenues); 

+hL The expected physical heat rate and capacity of the OGS facility over the term of the CES 
contract; 

12. The asSHHiptieas made with regard te ffitare HOEP, pre EliSflateh priees, and Rataral gas 
priees and aetHal prieing HSed in the OGS :tinaneial medel fer HOEP, pre EliSflateh and 
RaffiFal gas; 

*.LAll supporting documentation relating to fixed and variable operating and maintenance 
costs ("O&M costs") for the OGS facility, including any Operating and Maintenance 
("O&M") Agreements. 

The planned maintenanee, reffireishment and deeeH!H!issiening aetivities fer the OGS 
and their asseeiated eests; 

15. 1\ll prej est develepment sehedHles and eenstmetien sehedHles fer the OGS; 

-1410. A full accounting of all claimed sunk costs, including but not limited to, the costs of the 
gas turbines, heat-recovery steam generator, and steam turbine; 

+hl.L_The Long Term Service Agreement with MPS Canada Ltd. In addition, all planned 
maintenance, refurbishment and decommissioning activities and their associated costs; 

18. Separated revenue and expense line items in the financial projections Operating and 
Maintenanee ("O&M:") f.greements fer the OGS; 

19. ,\etHal O&M eests frem ether similar TGE prejeets i)'~ete: that this item is net eenfined 
te the Time Frame ef Oeteeer 2, 2QQ8 present]; 

20. Strategy fer effering the m:edlletien ef energy inte IESO f.llministered Market versus 
revenue and 6lffienses fer eentraeted energy; and 

21. The asSH~Rptiens made with reSIJeet te the fereeasted prise ef eareen. 
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Crystal Pritchard 

From: Michael Killeavy 
Sent: 
To: 

Tuesday, December 13, 2011 9:09AM 
Michael Lyle 

Subject: Fw: Call #2 Pre-Discussions for Meeting with TCE 
Attachments: v4 Scope of Documentary Discovery OPA re TCE 22287002_ 4- al blacklines.doc 

I have reiterated to 10 that this cannot ·be a list of documents to limit the scope of documentary discovery for any 
arbitration. It needs to be a simple list of documents for the settlement discussions only. 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide St. West, Suite 1600 
Toronto, Ontario, MSH 1Tl 
416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
Michael.killeavv@powerauthoritv.on.ca 

From: Andrew Lin [mailto:Andrew.Lin@infrastructureontario.ca] 
Sent: Tuesday, December 13, 2011 09:02AM 
To: Jonathan Weisstub <Jonathan.Weisstub@infrastructureontario.ca>; Dermot Muir 
<Dermot.Muir@infrastructureontario.ca>; JoAnne Butler; Michael Killeavy; Rick Jennings (ME!) 
<Rick.Jennings@ontario.ca>; Serge Imbrogno <Serge.Imbrogno@ofina.on.ca> 
Cc: Deborah Langelaari; Michael Lyle 
Subject: RE: Call #2 Pre-Discussions for Meeting with TCE 

revised 

From: Andrew Lin 
Sent: Tuesday, December 13, 2011 8:54AM 
To: Jonathan Weisstub; Dermot Muir; 'Joanne.Butler@powerauthority.on.ca'; 'Michael.killeavy@powerauthority.on.ca'; 
Rick Jennings (MEI); Serge Imbrogno 
Cc: 'Deborah Langelaan'; 'Michael Lyle' 
Subject: RE: Call #2 Pre-Discussions for Meeting with TCE 

Please find attached the revised draft of the info request to be discussed at our 9am call. 

Andrew« File: v4 Scope of Documentary Discovery OPA re TCE 22287002_ 4- al blacklines.doc » 

-----Original Appointment----
From: Peggy Delaney 
Sent: Thursday, December 08, 2011 4:49 PM 
To: Peggy Delaney; Andrew Lin; Jonathan Weisstub; Dermot Muir; 'Joanne.Butler@powerauthority.on.ca'; 
'Michael.killeavy@powerauthority.on.ca'; Rick Jennings (MEI); Serge Imbrogno 
Cc: 'Deborah Langelaan'; 'Michael Lyle' 

1 



Subject: call #2 Pre-Discussions for Meeting with TCE 
When: Tuesday, December 13, 2011 9:00 AM-10:00 AM (GMT-05:00) Eastern Time (US & canada). 
Where: Dial in 416 212-8011 Passcode: 9583454# Moderator 4290# 

This second meeting will go ahead ! On Monday it was determined that further discussion was necessary. 
Note: This time is being held in case further discussions are necessary after Monday and will be determined on 

Monday's call 

2 



BETWEEN: 

IN THE MATTER OF AN ARBITRATION 

TRANSCANADA ENERGY LTD .. 

-and-

HER MAJESTY THE QUEEN IN RIGHT OF ONTARIO 
andilieONTARIOPOWERAUTHORITY 

Scope of Documentary Production 

Claimant 

Respondents 

Ail parties agree iliat ilie following parameters apply to potentially relevant documents: 

• Types of Documents: Electronic and paper documents including notes, correspondence, 
memoranda, presentations, contracts, forecasts, proposals, invoices, financial statements, 
minutes imd e-mails. Electronically stored information may be located on networks, 
desktop computers, laptops, personal digital assistants, mobile phones, Blackberries, 
smartphones, voice mail systems, backup media, external hard drives, USB drives and 
any oilier similar devices or storage media. 

• Relevant Time Frame: October 2, 2008 - Present 

Ail parties agree iliat ilie scope of documentary discovery of ilie parties includes any and all 
documents in ilie possession, power, or control ofilie parties iliat are relevant to: 

1. Pre,j eet aevelepmeat werk by TransCaaaaa Eaergy Lta. ("TCE"), iaeffiamg withe at 
limitatiea, eaergy preaaetiea estimates, eeastruetiea sest estimates, baagets, prsjeet 
plaas, sabseatraets aaa eeasaltiag agreemeats, serrespeaaease vffih 
sabseatraeters,lseasaltaats relatiag te the Oakville GeaeratiHg Station ("OGS"); 

~_1_. _Progress of development on ilie OGS project, including wiiliout limitation project status 
reports, and budget and schedule updates; 

3-,L_Charges and costs for development work performed by TCE, including documents 
reflecting TCE's cost estimates, material and equipment purchases, labour costs, service 
contracts, overhead and profits in connection wiili ilie OGS project; 

+.L_TCE's alleged business expectancy wiili respect to OGS project, including without 
limitation, projections, forecasts and estimates of value of work; 

5. All finaaeial medels asea by TCE iR eenaeetiea vffih their flFSj'lesal te the OP/,. fer the 
Sel±thwest GT!.:; RFP in eJteel feFFRat,- eemplete· vlfth all operative sells; iR ·eleetreme 
ferraat; . · ··· . , 
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6. TCB's antieipatea tall liabili-ty in F6SJ3eet ef the Fe>ceR1l6S ana pmf:Hs asseeiatea with 
~ 

+A_,___ The financing of the Project, the proportion of debt and equity, the costs associated with 
debt and equity, the calculation of the purported "unlevered cost of equity"; 

&~The "replacement contract" that TCB allegedly anticipated receiving at the end of the 20-
year CBS contract term. The calculation of any cash flows in 2034 to 2044 claimed by 
TCB (the alleged "residual cash flow"); 

9-,_6_. _The documentation and analyses relating to the discounting of these residual cash flows 
and the calculation of the present value for these cash flows; 

-W-,L_All documentation and analyses relating to the revenues forecasted to be earned from the 
IESO-administered markets and the variable costs associated therewith (including 
ancillary market revenues); 

-l-hLThe expected physical heat rate and capacity of the OGS facility over the term of the CBS 
contract; 

12. The assHH!fltiens made 'Nith regaFa te fume HOBP, pre EliSJ3ateh priees, anEl namal gas 
priees anEl aetual prieing used in the OGS finaneial medel fer HOBP, pFe EliSj3ateh anEl 
natefal gas; 

.g,LAll supporting documentation relating to fixed and variable operating and maintenance 
costs ("O&M costs") for the OGS facility, including any Operating and Maintenance 
("O&M") Agreements. 

14 . The plaRB6El maiateRanee, refurbishmeRt ana Eleeemmissiening aetivities feF the OGS 
anEl their asseeiated eests; 

15. Allprej eet Ele·;elepment seheames ana eenstmetien seheElffies feF the OGS; 

~10. A full accounting of all claimed sunk costs, including but not limited to, the costs of the 
gas turbines, heat-recovery steam generator, and steam turbine; 

-1-+.-ll.,___The Long Term Service Agreement with MPS Canada Ltd. In addition, all planned 
maintenance, refurbishment and decommissiouing activities and their associated costs; 

18. Separated revenue and expense line items in the financial projections Operating and 
Maiat6!laRee ("O&M") ,\greements feF the OGS; 

19. ,\et'tlal O&M eests :frem ether similaF TCB pFejeets [Nate: that this itera is net eenf'inea 
te the Time FTame ef Oeteber 2, 2008 preseRt]; 

20. Strategy fer effering the f)Feduetiea ef energy inte rnso f.-dmi-nisterea }.4afket Vei"SliS 

re>.'6!lll6 ana el[fleases fer eentraetea eRergy; anEl 

21. The assmnptiens made with Fespeet te the fereeasteapriee ef eaFaen. 
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Crystal Pritchard 

From: 
Sent: 

Andrew Lin [Andrew.Lin@infrastructureontario.ca] 
Tuesday, December 13, 2011 9:29AM 

To: Jonathan Weissti.Jb; Dermot Muir; JoAnne Butler; Michael Killeavy; Rick Jennings (MEl); 
Serge Imbrogno 

Cc: Deborah Langelaan; Michael Lyle 
Subject: RE: Call #2 Pre-Discussions for Meeting with TCE 
Attachments: v5 Scope of Documentary Discovery OPA re TCE.doc 

As per our call this morning. Please review this one last time and send me any further comments before I send over to 
TCE. 

From: Andrew Lin 
Sent: Tuesday, December 13, 2011 9:03 AM 
To: Jonathan Weisstub; Dermot Muir; 'Joanne.Butler@powerauthority.on.ca'; 'Michael.killeavy@powerauthority.on.ca'; 
Rick Jennings (MEI); Serge Imbrogno 
Cc: 'Deborah Langelaan'; 'Michael Lyle' 
Subject: RE: Call #2 Pre-Discussions for Meeting with TCE 

revised« File: v4 Scope of Documentary Discovery OPA re TCE 22287002_ 4- al blacklines.doc » 

From: Andrew Lin 
Sent: Tuesday, December 13, 2011 8:54AM 
To: Jonathan Weisstub; Dermot Muir; 'Joanne.Butler@powerauthority.on.ca'; 'Michael.killeavy@powerauthority.on.ca'; 
Rick Jennings (MEI); Serge Imbrogno 
Cc: 'Deborah Langelaan'; 'Michael Lyle' 
Subject: RE: Call #2 Pre-Discussions for Meeting with TCE 

Please find attached the revised draft of the info request to be discussed at our 9am call. 

Andrew« File: v4 Scope of Documentary Discovery OPA re TCE 22287002_ 4- al blacklines.doc » 

-----Original Appointment----
From: Peggy Delaney 
Sent: Thursday, December 08, 2011 4:49 PM 
To: Peggy Delaney; Andrew Lin; Jonathan Weisstub; Dermot Muir; 'Joanne.Butler@powerauthority.on.ca'; 
'Michael.killeavy@powerauthority.on.ca'; Rick Jennings (MEI); Serge Imbrogno 
Cc: 'Deborah Langelaan'; 'Michael Lyle' 
Subject: Call #2 Pre-Discussions for Meeting with TCE 
When: Tuesday, December 13, 2011 9:00 AM-10:00 AM (GMT-05:00) Eastern Time (US & Canada). 
Where: Dial in 416 212-8011 Passcode: 9583454# Moderator 4290# 

This second meeting will go ahead ! On Monday it was determined that further discussion was necessary. 
Note; This time is being held in case further discussions are necessary after Monday and will be determined on 

Monday's call 
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]}! TilE Mt\'ITER OF ,\}! ARBI1'RATiffi! 

BETWEEJ>I: 

HER MAJESTY TilE QUEm! IN RIGHT OF ffi!TAR!O 
anel the ffi!Ti\ .. 'UO P0\1/ER /,UTI!OR!TY 

ClaimB:J.Tt 

ReSJleadeffis 

Ssepe ef Desumentary PFedustienList of Settlement Information 

All parties agree that the following parameters apply to potentially relevant documents: ~-----'i Formatted: Space Aller. opt 

• Types of Documents: Electronic and paper documents including notes, correspondence, 
memoranda, presentations, contracts, forecasts, proposals, invoices, financial statements, 
minutes and e-mails. Electronically stored information may be located on networks, 
desktop computers, laptops, personal digital assistants, mobile phones, Blackberries, 
smartphones, voice mail systems, backup media, external hard drives, USB drives and 
any other similar devices or storage media. 

• Relevant Time Frame: October 2, 2008 - Present 

All ~arties agree that the S68jle ef aeeWHeB!ary aisee\•ery. ef the ~arties iaeledes aay ana all 
eleeemeets ia the pessessiee, flBWet', er eeffifel efthe parties that are reltR·ant te: 

I. PFejest elevelBJlmOBt werk ~y Thl!lsCanada EnBFgY Ltel. E"TCE"), ineleeliag witheet 
limitatiefl, energy pFeelastien estimates, eeBstru.etiefl east estimates, l3uElgets, pFejeet 
plans, su-Seentrae-ts and eeasel-tiag ageements, eeFFeSflBHelense with 
sHbeentFaeteFS/eeasultants relatiag te the Oal.:v-ille GenemHag Statiefl ("OGS"); 

2. Progress ef aevelejlment BB the OGS jlfejeal, inelefling witheet limitatien prejeet states 
re~erts, ana ~ .. aget anel sefieaele BJlBates; 

3. 

1. 

•• 

Charges ana eests far a"'•elepment werk JlBFfeRBea ~y TCE, iaeludiag eeeWHants 
pefleeting TeE's east estimates, material anEl eEtt:T:iflmeflt fll:H'ehases, labeHF eests, serviee 
eeatrasts, e>>'erfieae ana Jlmiits ia ee!IBOetiea w-ith the OGS JlF6jeet; 

TCE's allagea easiness ""peetaney w-ith resjlest te OGS ~rejeet, iaeleeliag witheet 
limitatieH, pFejeetiens, foreeasts anel estimates efvah:ie efweFk; 

All HHaneial meaels usee by TCE ia eeBBeetieH w-ith their jlmpesal te the OPA fer the 
Seefuwest GTA RFP in ""eel feffilal; ••"'!'Isle w-ith all epBFative sells, in elee!Fenie 
fa!mal; 

' 
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6. TCE's antieipateel lal< liaeili!y iR respeet ef the re>.'e""es anel prefits esseeiatea ·.vi!h 
008; 

'h_l. __ The financing of the Project, the proportion of debt and equity, the costs associated with 
debt and equity, the calculation of the purported "unlevered cost of equity"; 

8. The ''replaeeme!l! sentraet" that TCE allegeElly antieijlated reseiving at fue ena effue 29 
year CES ee!l!raet tem1. The eal""latlen ef ""l' sash :!lews iR 293 4 te 294 4 slaimea ey 
TCE (the allegea ''resia..al eash :!lew"); 

9. The aeOO!fleHtatien ana anal)'Ses relatiRg !e fue aisseanting ef fuese resia..al sash :!lews 
ana fue sal ... Jatien effue prese!l! •;alae fer these eesh :!lews; 

.J{l.&_All documentation and analyses relating to the revenues forecasted to be earned from the 
IESO-administered markets and the variable costs associated therewith (including 
ancillary market revenues); 

.J+..L_The expected physical heat rate and capacity of the OGS facility over the term of the CES 
contract; 

-±:<A~The assumptions made with regard to future HOEP, pre-dispatch prices, and natural gas 
prices and actual pricing used in the OGS financial model for HOEP, pre-dispatch and 
natural gas; · 

+.hLAll supporting documentation relating to fixed and variable operating and maintenance 
costs ("O&M costs") for the OGS facility, including any Operating and Maintenance 
("O&M") Agreements. 

14. The plar~eel meinteflanee, refar6isflmeflt and eleeemmissieRing aeti-vities feF the OGS 
at:1el theH' asseeiateEl eests; 

!§. ,<Jl prejeet ae>:elep!Be!l! sel!eaales ana eenstmatlen sel!ea..les fer fue OGS; 

.J&6~A full accounting of all claimed sunk costs, including but not limited to, the costs of the 
gas turbines, heat-recovery steam generator, and steam turbine including invoices and 
proof of pavments; 

_7 . __ The Long Term Service Agreement with MPS Canada Ltd. In addition, all planned 
maintenance. refurbishment and decommissioning activities and their associated costs; 

8. The "replacement contract'' that TCE allegedly anticipated receiving at the end of the 20-
year CES contract term. The calculation of any cash flows in 2034 to 2044 claimed by 
TCE (the alleged "residual cash flow"): 

9. The documentation and analyses relating to the discounting of these residual cash flows 
and the calculation of the present value for these cash flows: 

LEGAL_I:2.2287002.4 
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18. 8eaarateEi revem1e anei ffiffieflSC lifl:e items iR the :Hnaneia-1 arejeetiafl:s ..OpemtiHg afl:el 
}.4ainteRanee C'O&l\4") Agreemeffis fer the OGS; 

19. Aernal O&M eesls from ether similaF TCE j31'6jeets [}lele: that this item is aet eoa!lneel 
to the Time Ff!iffie ofOstoeer 2, 2GG8 prese!llj; 

29. 8tt:ategy feF effefffig tlle 13f6EiaetieH ef BfiBFg)' inte mso Aelm:iaistereel MaFket YCfSl:lS 
F&'JCF.H:l:C aE:Ei enfJBflses fer ee@eteEl eaergy; aed 

2h----The assumptions made with respect to the forecasted price of carbon. 
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Crystal Pritchard 

From: 
Sent: 
To: 

Cc: 
Subject: 

Follow Up Flag: 
Flag Status: 

Dermot-

Jonathan Weisstub [Jonathan.Weisstub@infrastructureontario.ca] 
Tuesday, December 13, 2011 9:33AM 
Serge Imbrogno; Andrew Lin; Dermot Muir; JoAnne Butler; Michael Killeavy; Rick Jennings 
(MEl). 
Deborah Langelaan; Michael Lyle 
RE: Call #2 Pre-Discussions for Meeting with TCE 

Follow up 
Completed 

Do you mind suggesting some appropriate language for the preamble? 

Jonathan 

From: Serge Imbrogno [mailto:Serge.Imbrogno@ofina.on.cal 
Sent: Tuesday, December 13, 2011 9:31 AM 
To: Andrew Lin; Jonathan Weisstub; Dermot Muir; 'Joanne.Butler@powerauthority.on.ca'; 
'Michael.killeavy@powerauthority.on.ca'; Rick Jennings (MEI) 
Cc: 'Deborah Langelaan'; 'Michael Lyle' 
Subject: RE: Call #2 Pre-Discussions for Meeting with TCE 

Hi, 

I'd change the preamble to say something about without prejudice and this doesn't limit our ask. 

Serge 

From: Andrew Lin [mailto:Andrew.Lin@infrastructureontario.cal 
Sent: Tuesday, December 13, 2011 9:29AM 
To: Jonathan Weisstub; Dermot Muir; 'Joanne.Butler@powerauthority.on.ca'; 'Michael.killeavy@powerauthority.on.ca'; 
Rick Jennings (MEI); Serge Imbrogno 
Cc: 'Deborah Langelaan'; 'Michael Lyle' 
Subject: RE: Call #2 Pre-Discussions for Meeting with TCE 

As per our call this morning. Please review this one last time and send me any further comments before I send over to 

TCE. 

From: Andrew Lin 
Sent: Tuesday, December 13, 2011 9:03AM 
To: Jonathan Weisstub; Dermot Muir; 'Joanne.Butler@powerauthority.on.ca'; 'Michael.killeavy@powerauthority.on.ca'; 
Rick Jennings (MEI); Serge Imbrogno 
Cc: 'Deborah Langelaan'; 'Michael Lyle' 
Subject: RE: Call #2 Pre-Discussions for Meeting with TCE 

revised «File: v4 Scope of Documentary Discovery OPA re TCE 22287002_ 4- al blacklines.doc » 
1 



From: Andrew Lin 
Sent: Tuesday, December 13, 2011 8:54AM 
To: Jonathan Weisstub; Dermot Muir; 'Joanne.Butler@powerauthority.on.ca'; 'Michael.killeavy@powerauthority.on.ca'; 
Rick Jennings (MEI); Serge Imbrogno 
Cc: 'Deborah Langelaan'; 'Michael Lyle' 
Subject: RE: Call #2 Pre-Discussions for Meeting with TCE 

Please find attached the revised draft ofthe info request to be discussed at our 9am call. 

Andrew« File: v4 Scope of Documentary Discovery OPA re TCE 22287002_ 4- al blacklines.doc » 

-----Original Appointment----
From: Peggy Delaney 
Sent: Thursday, December 08, 2011 4:49 PM 
To: Peggy Delaney; Andrew Lin; Jonathan Weisstub; Dermot Muir; 'Joanne.Butler@powerauthority.on.ca'; 
'Michael.killeavy@powerauthority.on.ca'; Rick Jennings (MEI); Serge Imbrogno 
Cc: 'Deborah Langelaan'; 'Michael Lyle' 
Subject: Call #2 Pre-Discussions for Meeting with TCE 
When: Tuesday, December 13, 2011 9:00 AM-10:00 AM (GMT-05:00) Eastern Time (US & Canada). 
Where: Dial in 416 212-8011 Passcode: 9583454# Moderator 4290# 

This second meeting will go ahead ! On Monday it was determined that further discussion was necessary. 
Note: This time is being held in case further discussions are necessary after Monday and will be determined on 

Monday's call 

This message, including any attachments, is meant only for the use of the individual(s) to whom it is intended and may contain information that is 
privileged/confidential. Any unauthorized use, copying or disclosure is strictly prohibited. If you are not the intended recipient or have received this message in 
error, please notify us immediately by reply e-mail and permanently delete this message, including any attachments, without reading them, and destroy all copies. 
Thank you. 



Crystal Pritchard 

From: 
Sent: 

Dermot Muir [Dermot.Muir@infrastructureontario.ca] 
Tuesday, December 13, 2011 9:48 AM 

To: Serge Imbrogno; Andrew Lin; Dermot Muir; JoAnne Butler; Michael Killeavy; Rick Jennings 
(MEl) 

Cc: Michael Lyle 
Subject: v5 Scope of Documentary Discovery OPA re TCE 
Attachments: v5 Scope of Documentary Discovery OPA re TCE.doc 

I have inserted a new clause in the preamble. Let me now what you think. 

Regards 

Dermot 

Dermot P. Muir 
General Counsel and Corporate Secretary 
Infrastructure Ontario 
1 Dundas Street West, 20th Floor 
Toronto, Ontario MSG 2L5 
416-325-2316 
416-204-6130 (fax) 
DermotMuir@infrastructureontario.ca 

SOLICITOR/CLIENT PRIVILEGE 

This e-mail is iotended only for the personal and confidential use of the recipient(s) named above. If the reader of this e-mail is not 
an intended recipient, you have received this e-mail in error and any review, dissemination, distribution or copying is strictly 
prohibited. If you have received this e-mail io error, please notify the sender immediately by return e-mail and permanently delete 
the copy you received. 
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ll>! TilE MA,'ITER OF t\l'l t\RBITRAT!Ol>! 

BETWEEN: 

TRANSCA}IAfl,', ENERGY LTD. 

l!ER JI.<!.AJESTY TilE QUEmi!N RIGHT OF ONTARIO 
ana tho QI>ITARIO POWER AUTHORITY 

Clahnant 

Rospenaoats 

Ssepe ef Desumentary Praductianlist of Proposed Settlement Information 

All parties agFBB that tho fulle•nmg pammato!'S "l'Pir to pot8fllially relevant aeewnsats: +· ... ··{ Formatted• Space Afte" o ot 
· Ty13es ef DeewHeffis: Eleetreaie aH:el f18.peF eleeaments iaeiHEiing aetes, eeHBSflBHBeaee, 

memeffinEla, flFeSeffiatieHs, ee:etmets, fereeasts, f!FaflBSals, iH-Yeiees, iiaaneial statemefl:ts, 
tni.B:B:tes ami e mails. BleetrooieaUy stereel infeim:atieH EHay Be leeateel en netlverks, 
desiOOp eemfJllteFS, l8:fH:efJs, peFSeaal Eligital assistants, meSile 13heaes, Blaelffieffies, 
smertphoaos, Yeieo mail systems, baelmp moai<>; Sl<lemal harE! ElriYes, USB Elri·;es ana 
Bn)' etHer similaF Eleviees er stemge meelia. 

• RelC'<ant Time Fmmo: Oetobor 2, 2998 Proseat 

Without ore judice to the rights of any of TCE, the Province of Ontario or the Ontario Power 
Authority (the "Parties") to require full documentary disclosure in the context of any 
arbitration or other legal process undertaken 'between or amoungst the Parties. 

All parties agree that !he ssopo of aoewnealary aiseO'.·ery of !he parties iae!Haos any ana all 
EleeHmeats in the pessessiea, pe·.ver, er eentrel efthe parties that are relevant te: 

!. Projeet aeve!opmant work by TmsCanaaa EnBFgy bta. (''TCE"), ineluaiag withellt 
limitatieR, eaeFgy preEIHetieR estimates, eeastftletieR east estimates, OOElgets, prejeet 
plems, sHBeelif:Faets anEI eeasHlting agFeemeffis, eeF.FespeHcieaee with 
saeeeatrae!ersleoasHltsats Felatiag to tho OalEvi!le Geaerating Statioa ("OGS'9; 

2. 

:l. 

4. 

Pregress of aO';e!epmeat OR !he OGS prejoet, ins!Haiag vn!hellt limitatien pFojoet -s 
reperts, aHa bHagot ana sslloda!e tipdatos; 

Charges ana eests fur aove!opmeat 'NSFk perfuFH!ea by TCE, iaeltiEiing aoewnsats 
ref.leetiag TOE's east estimates, matef'ial anEI BEJ:lHpmeffi f)l:H'ehases, lal3el:lf eests, SeFiiee 
senlfasts, oveffieaa ana prollts in eonaeetioa with !he OGS pFOjeet; 

TeE's al!egoa btisiaoss eJ<jlee!aney .,,,th Fespee! te OGS l'fS:ieet, iaelueliag withollt 
limitatien; prejeetieRs, fereeasts B:Hel estimates efvalae ef·.verk; 



2 

$. All financial meaels IiSeE! ey TCE ia eeBBeetiea ·.vi!h their prepesal te the OPA fur the 
Seathwest GTA RFP iB e><sel fermat, SeffifJlete with all epeFawte sells, ia eleetreais 
fermal; 

e. TCE's anesipatealal• liaeility ;, respeet ef the reveaaes ana preHts assesiatea with 
OGS; 

+._!. __ The financing of the Project, the proportion of debt and equity, the costs associated with 
debt and equity, the calculation of the purported ''unlevered cost of equity"; 

8. The ''refllasemeat seft!Faet" that TCE allegeEily aatieijlateEI resei>;iag at the eaa efthe 29 
year CES ee- term. The ealeelatiea ef aa;· sash !laws iB 2934 te 2944 slaimea ey 
TCE (the alleged "resiaaal eash !lew"); 

9. The Eleeumeatatiea BHEI analyses relatiag te the <lisseaming efth~se resiaaal saae lle•.vs 
ana the saleelatiea efthe preseat value fur these sash !laws; 

.:W.;L__All documentation and analyses relating to the revenues forecasted to be earned from the 
IESO-administered markets and the variable costs associated therewith (including 
ancillary market revenues); 

.J-h:L_The expected physical heat rate and capacity of the OGS facility over the term of the CES 
contract; 

-hM~The assumptions made with regard to future HOEP, pre-dispatch prices, and natural gas 
prices and actual pricing used in the OGS financial model for HOEP, pre-dispatch and 
natural gas; 

.J.3,.2,___,All supporting documentation relating to fixed and variable operating and maintenance 
costs ("O&M costs") for the OGS facility, including any Operating and Mainteoance 
C"O&M") Agreements. 

14. The plELiU1eel maffiteaanee, refurbishmeftt ana eleeemmissieftiBg aeti-vities fur the OGS 
ana their assesiateel eests; 

13. .\11 p~eet eevelBJ3ffieat seheflales ana seastruetiea seheaales fur the OGS; 

.J4.6~A full accounting of all claimed sunk costs, including but not limited to, the costs of the 
gas turbines, heat-recovery steam generator, and steam turbine including invoices and 
proof of pavments; 

_7 . __ The Long Term Service Agreement with MPS Canada Ltd. In addition, all plarmed 
maintenance. refurbishment and decommissioning activities and their associated costs; 

8. 

9. 

The "replacement contract" that TCE allegeEI!y anticipated receiving at the end of the 20-
year CES contract term. The calculation of any cash flows in 2034 to 2044 claimed by 
TCE (the alleged "residual cash flow"); 

The documentation and analyses relating to the discounting of these residual cash flows 
and the calculation of the present value for these cash flows; 
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18. Separated Fe"lemie anEi ~:eeHse line items iR tHe :fiRaneia-1 arejeetiens OpemiliJ.g aaEi 
Maiateaenee ("O&M") ,',greemea!s fer the OGS; 

19. Aetual O&M sests :!fem ether similar TCE prejeels [l>!ete: that this item is aet eealinea 
te the Time Frame ef0etel3er 2, 2998 preseatj; 

29. Strategy fer ef:fcring the are6aet-iBR ef energy iftte IESO Admiflistereei ~!arlret vers1:1s 
FB¥6fH:iB ana ffiffieases fer eentraeteEl eaew: anEi 

2t--The assumptions made with respect to the forecasted price of carbon. 

LEGAL_i:22WOD2.4 





Crystal Pritchard 

From: Michael Killeavy 
Sent: Tuesday, December 13,201110:01 AM 
To: 
Cc: 

Dermot Muir; Serge Imbrogno; Andrew Lin; JoAnne Butler; Rick Jennings (MEl) 
Michael Lyle 

Subject: RE: v5 Scope of Documentary Discovery OPA re TCE 

This generally looks fine to me. I think there is a typographical error in the last sentence of the preamble- it ought to 
say" ... amongst the Parties." 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario 
MSH 1T1 
416-969-6288 
416-520-9788 (CELL) 
416-967-1947 {FAX) 

From: Dermot Muir [mailto:Dermot.Muir@infrastructureontario.ca] 
Sent: December 13, 2011 9:48AM 
To: Serge Imbrogno; Andrew Lin; Dermot Muir; JoAnne Butler; Michael Killeavy; Rick Jennings (MEI) 
Cc: Michael Lyle 
Subject: vS Scope of Documentary Discovery OPA re TCE 

I have inserted a new clause in the preamble. Let me now what you think. 

Regards 

Dermot 

Dermot P. Muir 
General Counsel and Corporate Secretary 
Infrastructore Ontario 
1 Dundas Street West, 20th Floor 
Toronto, Ontario MSG 2L5 
416-325-2316 
416-204-6130 (fax) 
DermotMuir@infrastructureontario.ca 

SOLICITOR/CLIENT PRIVILEGE 

This e-mail is intended only for the personal and confidential use of the recipient(s) named above. If the reader of this e-mail is not 
an intended recipient, y~u have _r!:~~yed this e:~ail in error and any review, dissemination, distribution or copying is strictly 
prohibited. If you have received this·e~mail in error, please notify the sender immediately by return e-mail and permanently delete 
the copy you received. 

1 

. ··:': •·, 



This e-mail message and any files transmitted with it are intended only for the named recipient(s) above and may contain information that is 
privileged, confidential and/or exempt from disclosure under applicable law. If you are not the intended recipient(s), any dissemination, 
distribution or copying of this e-mail message or any files transmitted with It is strictly prohibited. If you have received this message in error, 
or are not the named recipient(s), please notify the sender immediately and delete this e-mail message. 
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Crystal Pritchard 

From: 
Sent: 

Andrew Lin [Andrew.Lin@infrestructureontario.ca] 
Tuesday, December 13, 2011 2:35PM 

To: Dermot Muir; Serge Imbrogno; JoAnne Butler; Michael Killeavy; Rick Jennings (MEl); 
Jonathan Weisstub 

Cc: Michael Lyle 
Subject: RE: v5 Scope of Docu·mentary Discovery OPA re TCE 

If there are no further comments, I will make a clean copy of Dermot's last blackline and send to TCE this afternoon. 

Andrew 

From: Dermot Muir 
Sent: Tuesday, December 13, 2011 9:48 AM 
To: Serge Imbrogno; Andrew Lin; Dermot Muir; 'Joanne.Butler@powerauthority.on.ca'; 
'Michael.killeavy@powerauthority.on.ca'; Rick Jennings (MEI) 
Cc: 'Michaei.Lyle@powerauthority.on.ca' 
Subject: vS Scope of Documentary Discovery OPA re TCE 

I have inserted a new clause in the preamble. Let me now what you think. 

Regards 

Dermot 

Dermot P. Muir 
General Counsel and Corporate Secretary 
Infrastructure Ontario 
1 Dundas Street West, 20th Floor 
Toronto, Ontario MSG 2L5 
416-325-2316 
416-204-6130 (fax) 
DermotMtrir@infrastructureontario.ca 

SOLICITOR/CLIENT PRIVILEGE 

This e-mail is intended only for the personal and confidential use of the recipient(s) named above. If the reader of this e-mail is not 
an intended recipient, you have received this e-mail in error and any review, dissemination, distribution or copying is strictly 
prohibited. If you have received this e-mail in error, please notify the sender immediately by return e-mail and permanently delete 
the copy you received. 
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Crystal Pritchard 

From: 
Sent: 

Andrew Lin [Andrew.Lin@infrastructureontario.ca] 
Tuesday, December 13, 2011 3:00PM 

To: Dermot Muir; Serge Imbrogno; JoAnne Butler; Michael Killeavy; Rick Jennings (MEl); 
Jonathan Weisstub 

Cc: Michael Lyle 
Subject: 
Attachments: 

RE: v5 Scope of Documentary Discovery OPA re TCE 
Scope of Documentary Information re TCE.doc 

Here is the clean copy of what I'll send to TCE. 

From: Andrew Lin 
Sent: Tuesday, December 13, 2011 2:35 PM 
To: Dermot Muir; Serge Imbrogno; 'Joanne.Butler@powerauthority.on.ca'; 'Michael.killeavy@powerauthority.on.ca'; Rick 
Jennings (MEI); Jonathan Weisstub · 
Cc: 'Michaei.Lyle@powerauthority.on.ca' 
Subject: RE: vS Scope of Documentary Discovery OPA re TCE 

If there are no further comments, I will make a clean copy of Dermot's last blackline and send to TCE this afternoon. 

Andrew 

From: Dermot Muir 
Sent: Tuesday, December 13, 2011 9:48AM 
To: Serge Imbrogno; Andrew Lin; Dermot Muir; 'Joanne.Butler@powerauthority.on.ca'; 
'Michael.killeavy@powerauthority.on.ca'; Rick Jennings (MEI) 
Cc: 'Michaei.Lyle@powerauthority.on.ca' 
Subject: vS Scope of Documentary Discovery OPA re TCE 

I have inserted a new clause in the preamble. let me now what you think. 

Regards 

Dermot 

Dermot P. Muir 
General Counsel and Corporate Secretary 
Infrastructure Ontario 
1 Dundas Street West, 20th Floor 
Toronto, Ontario MSG 2L5 
416-325-2316 
416-204-6130 (fax) 
Dermot.Muir@infrastructureontario.ca 

SOLICITOR/CLIENT PRIVILEGE 

This e-mail is intended only for the personal and confidential use of the redpient(s) named above. If the reader of this e-mail is not 
an intended recipient, you have received this e-mail in error and any review, dissemination, distribution or copying is strictly 
prohibited. If you have received this e-mail in error, please notify the sender immediately by return e-mail and permanently delete 
the copy you received. 

1 
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List of Proposed Settlement Information 

Without prejudice to the rights of any of TCB, the Province of Ontario or the Ontario Power 
Authority (the "Parties") to require full documentary disclosure in the context of any 
arbitration or other legal process undertaken between or amongst the Parties. 

1. The financing of the Project, the proportion of debt and equity, the costs associated with 
debt and equity, the calculation of the purported "unlevered cost of equity"; 

2. All documentation and analyses relating to the revenues forecasted to be earned from the 
IESO-administered markets and the variable costs associated therewith (including 
ancillary market revenues); 

3. The expected physical heat rate and capacity of the OGS facility over the term of the CBS 
contract; 

4. The assumptions made with regard to future HOBP, pre-dispatch prices, and natural gas 
prices and actual pricing used in the OGS financial model for HOBP, pre-dispatch and 
natural gas; 

5. All supporting documentation relating to fixed and variable operating and maintenance 
costs ("O&M costs") for the OGS facility, including any Operating and Maintenance 
("O&M") Agreements. 

6. 

7. 

8 . 

9. 

10. 

A full accounting of all claimed sunk costs, including but not limited to, the costs of the 
gas turbines, heat-recovery steam generator, and steam turbine including invoices and 
proof of payments; 

The Long Term Service Agreement with MPS Canada Ltd. In addition, all planned 
maintenance, refurbishment and decommissioning activities and their associated costs; 

The "replacement contract" that TCB anticipated receiving at the end of the 20-year CBS 
contract term. The calculation of any cash flows in 2034 to 2044 claimed by TCB (the 
alleged "residual cash flow"); 

The documentation and analyses relating to the discounting of these residual cash flows 
and the calculation of the present value for these cash flows; 

The assumptions made with respect to the forecasted price of carbon. 





Crystal Pritchard 

From: ·JoAnne Butler 
Sent: Tuesday, December 13,2011 3:16PM 
To: 'Andrew Lin'; Dermot Muir; Serge Imbrogno; Michael Killeavy; Rick Jennings (MEl); Jonathan 

Weisstub 
Cc: Michael Lyle 
Subject: RE: v5 Scope of Documentary Discovery OPA re TCE 

This matches with the notes that I took ... thanks ... 

JCB 

JoAnne C. Butler 
Vice President, Electricity Resources 
Ontario Power Authority 

120 Adelaide Street West, Suite 1600 
Toronto, Ontario M5H 1T1 

416-969-6005 Tel. 
416-969-6071 Fax. 
joanne.butler@powerauthoritv.on.ca 

From: Andrew Lin [mailto:Andrew.Lin@infrastructureontario.cal 
Sent: Martes, 13 de Diciembre de 2011 03:00 p.m. 
To: Dermot Muir; Serge Imbrogno; JoAnne Butler; Michael Killeavy; Rick Jennings (MEl); Jonathan Weisstub 
Cc: Michael Lyle 
Subject: RE: vs Scope of Documentary Discovery OPA re TCE 

Here is the clean copy of what I'll send to TCE. 

From: Andrew Lin 
Sent: Tuesday, December 13, 2011 2:35 PM 
To: Dermot Muir; Serge Imbrogno; 'Joanne.Butler@powerauthority.on.ca'; 'Michael.killeavy@powerauthority.on.ca'; Rick 
Jennings (MEl); Jonathan Weisstub 
Cc: 'Michaei.Lyle@powerauthority.on.ca' 
Subject: RE: v5 Scope of Documentary Discovery OPA re TCE 

If there are no further comments, I will make a clean copy of Dermot's last blackline and send to TCE this afternoon. 

Andrew 

From: Dermot Muir 
Sent: Tuesday, December 13, 2011 9:48AM 
To: Serge Imbrogno; Andrew Lin; Dermot Muir; 'Joanne.Butler@powerauthority.on.ca'; 
'Michael.killeavy@powerauthority.on.ca'; Rick Jennings (MEl) 
Cc: 'Michaei.Lyle@powerauthority.on.ca' 
Subject: v5 Scope of Documentary Discovery OPA re TCE 

1 have inserted a new clause in the preamble. Let me now what you think. 

Regards 

Dermot 
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Dermot P. Muir 
General Counsel and Corporate Secretary 
Infrastructure Ontario 
1 Dundas Street West, 20th Floor 
Toronto, Ontario MSG 2L5 
416-325-2316 
416-204-6130 (fax) 
DermotMuir@infrastructureontario.ca 

SOLICITOR/CLIENT PRIVILEGE 

This e-mail is intended only for the personal and confidential use of the recipient(s) named above. If the reader of this e-mail is not 
an intended recipient, you have received this e~mail in error and any review, dissemination, distribution or copying.is strictly 
prohibited. I£ you have received this e-mail in error, please notify the sender immediately by return e-mail and permanently delete 
the copy you received. 

This e-mail message and any files transmitted with it are intended only for the named recipient(s) above and may contain information that is 
privileged, confidential and/or exempt from disclosure under applicable law. If you are not the intended recipient(s), any dissemination, 
distribution or copying of this e-mail message or any files transmitt~d with it is strictly prohibited. If you have received this message in error, 
or are not the named recipient(s), please notify the sender immediately and delete this e-mail message. 
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Crystal Pritchard 

From: Michael Killeavy 
Sent:. 
To: 
Cc:. 
Subject: 

Wednesday, December 14, 2011 5:52 PM 
Ronak Mozayyan; Deborah Langelaan 
JoAnne Butler; Catherine Forster; Michael Lyle 
OGS Financial Model .... 

Deb and Ronak, 

We need to regroup on this tomorrow. Evidently, development of the model needs to be 
accelerated. We have a week basically to build a model for the OGS. 

I know this isn't what I told you earlier, but sadly we've been overcome by events. 

I think it's quite possible if we work together and chunk out the work. We can use a lot of 
the generic model you have done already and then link it to the deemed dispatch models we 
already have for SWGTA. 

What we don't know, we will assume. We may need to ask Corinna to use Thermoflow to get us a 
physical heat rate for OGS, but this can be done in parallel with development of the 
financial model. 

Michael 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide St. West, Suite 1600 
Toronto, Ontario, MSH 1T1 
416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 
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Crystal Pritchard 

From: Michael Killeavy 
Sent: 
To: 

Wednesday, December 14, 2011 5:56 PM 
'Pivanoff@osler.com' 

Cc: 
Subject: 

'RSebastiano@osler.com'; Michael Lyle; JoAnne Butler 
Fw: OGS Financial Model .... 

Paul, 

There was a settlement meeting at TCE today and it didn't go well. I didn't attend, but our 
requests for information were rebuffed again and again. 

We've been tasked with developing a financial model for OGS (see below). Could we use NERA
to shadow model for testing purposes? 

Thank you, 
Michael 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
12e Adelaide St. West, Suite 16ee 
Toronto, Ontario, MSH 1T1 
416-969-6288 (office) 
416-969-6(:)71 (fax) 
416-52(:)-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 

Original Message ----
From: Michael Killeavy 
Sent: Wednesday, December 14, 2(:)11 es:51 PM 
To: Ronak Mozayyan; Deborah Langelaan 
Cc: JoAnne Butler; Catherine Forster; Michael Lyle 
Subject: OGS Financial Model 

Deb and Ronak, 

We need to regroup on this tomorrow. Evidently, development of the model needs to be 
accelerated. We have a week basically to build a model for the OGS. 

I know this isn't what I told you earlier, but sadly we've been overcome by events. 

I think it's quite possible if we work together and chunk out the work. We can use a lot of 
the generic model you have done already and then link it to the deemed dispatch models we 
already have for SWGTA. 

What we don't know, we will assume. We may need to ask Corinna to use Thermoflow to get us a 
physical heat rate for OGS, but this can be done in parallel with development of the 
financial model. 

Michael 

1 



Michael Killeavy, LL.B., MBA, P. Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide St. West, Suite 1688 
Toronto, Ontario, MSH 1T1 
416-969-6288 (office) 
416-969-6871 (fax) 
416-528-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 

This e-mail message and any files transmitted with it are intended only for the named 
recipient(s) above and may contain information that is privileged, confidential and/or exempt 
from disclosure under applicable law. If you are not the intended recipient(s), any 
dissemination, distribution or copying of this e-mail message or any files transmitted with 
it is strictly prohibited. 

If you have received this message in error, or are not the named recipient(s), please notify 
the sender immediately and delete this e-mail message. 
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Crystal Pritchard 

From: 
sent: 
To: 
cc: 
Subject: 

Michael, 

Ivanoff, Paul [Pivanoff@osler.com] 
Wednesday, December 14, 2011 7:36 PM 
Michael Killeavy · 
Sebastiane, Rocco; Michael Lyle; JoAnne Butler; Smith, Elliot 
Re: OGS Financial Model .... 

As there is an arbitration agreement in place with TCE that contemplates production of 
documents, we could proceed to get the arbitrator appointed and then make the request to the 
arbitrator that the information that we have asked for be produced by TCE. We could then get 
a ruling compelling them to produce. 
Regards, 
Paul 

Original Message -----
From: Michael Killeavy [mailto:Michael.Killeavy@powerauthority.on.ca] 
Sent: Wednesday, December 14, 2811 85:55 PM 
To: Ivanoff, Paul 
Cc: Sebastiana, Rocco; Michael Lyle <Michael.Lyle@powerauthority.on.ca>; JoAnne Butler 
<joanne.butler@powerauthority.on.ca> 
Subject: Fw: OGS Financial Model •... 

Paul, 

There was a settlement meeting at TCE today and it didn't go well. I didn't attend, but our 
requests for information were rebuffed again and again. 

We've been tasked with developing a financial model for OGS (see below). Could we use NERA 
to shadow model for testing purposes? 

Thank you, 
Michael 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
128 Adelaide St. West, Suite 1688 
Toronto, Ontario, M5H 1T1 
416-969-6288 (office) 
416-969-6871 (fax) 
416-528-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 

Original Message ----
From: Michael Killeavy 
Sent: Wednesday, December 14, 2811 85:51 PM 
To: Ronak Mozayyan; Deborah Langelaan 
Cc: JoAnne Butler; Catherine Forster; Michael Lyle 
Subject: OGS Financial Model ...• 

Deb and Ronak, 
1 
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We need to regroup on this tomorrow. Evidently, development of the model needs to be 
accelerated. We have a week basically to build a model for the OGS. 

I know this isn't what I told you earlier, but sadly we've been overcome by events. 

I think it's quite possible if we work together and chunk out the work. We can use a lot of 
the generic model you have done already and then link it to the deemed dispatch models we 
already have for SWGTA. 

What we don't know, we will assume. We may need to ask Corinna to use Thermoflow to get us a 
physical heat rate for OGS, but this can be done in parallel with development of the 
financial model. 

Michael 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
128 Adelaide St. West, Suite 1688 
Toronto, Ontario, MSH 1T1 
416-969-6288 (office) 
416-969-6871 (fax) 
416-528-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 

This e-mail message and any files transmitted with it are intended only for the named 
recipient(s) above and may contain information that is privileged, confidential and/or exempt 
from disclosure under applicable law. If you are not the intended recipient(s), any 
dissemination, distribution or copying of this e-mail message or any files transmitted with 
it is strictly prohibited. 

If you have received this message in error, or are not the named recipient(s), please notify 
the sender immediately and delete this e-mail message. 

******************************************************************** 

This e-mail message is privileged, confidential and subject to copyright. Any unauthorized 
use or disclosure is prohibited. 

Le contenu du present courriel est privilegie, confidentiel et soumis a des droits d'auteur. 
Il est interdit de l'utiliser ou de le divulguer sans autorisation. 

******************************************************************** 
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Crystal Pritchard 

From: 
Sent: 
To: 
Cc: 
Subject: 

JoAnne Butler 
Tuesday, December 27, 2011 9:33 PM 
Michael Lyle 
Kim Marshall 
Fw:TCE 

As per previous email ... now it looks like Dermot is the only lawyer ... this may be about the "settlement" stream not the 
"arbitration" stream. It could just be a follow up to a call we had last Thursday. Maybe you do not need to join?? 

JCB 

From: Dermot Muir [mailto:Dermot.Muir@infrastructureontario.cal 
Sent: Tuesday, December 27, 2011 08:12PM 
To: JoAnne Butler; Rick Jennings (MEl) <Rick.Jennings@ontario.ca>; Jonathan Weisstub 
<Jonathan.Weisstub@infrastructureontario.ca>; Serge Imbrogno <Serge.Imbrogno@ofina.on.ca>; Andrew Lin 
<Andrew.Lin@infrastructureontario.ca> 
Subject: TCE 

When: Wednesday, December 28, 201110:00 AM-10:30 AM {GMT-05:00) Eastern Time {US & Canada). 

Where: Teleconference- Dial In: (416) 212-8012, Toll Free: 866-633-0848, Conference ID: 1069794 

Note: The GMT offset above does not reflect daylight saving time adjustments. 
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Crystal Pritchard 

From: NimiVisram 
Sent: 
To: 

Friday, December 09, 2011 1:34 PM 
Michael Lyle 

Subject: RE: Vapour Pre-Meeting Conference Call 

Mike, this will conflict with our team meeting- will you step out for the call? 

Nimi Visram I Executive Assistant and Board Coordinator/ Legal, Aboriginal and Regulatory Affairs I Ontario Power Authority 
~ Please consider your environmental responsibility before printing this email. 

-----Original Appointment-----
From: Michael Killeavy On Behalf Of Peggy Delaney 
Sent: December 9, 20111:30 PM 
To: Nimi Visram 
Subject: FW: Vapour Pre-Meeting Conference Call 
When: December 12, 2011 9:00AM-9:45AM (GMT-05:00) Eastern lime (US & Canada). 
Where: Conference Call: 416 212-8011 Passcode: 95834S4# 

-----Original Appointment-----
From: Peggy Delaney [mailto:Peggy.Delaney@infrastructureontario.cal 
Sent: December 8, 2011 3:09 PM 
To: 'Peggy Delaney'; Andrew Lin; Jonathan Weisstub; Dermot Muir; JoAnne Butler; Michael Killeavy; Serge Imbrogno; 
Deborah Langelaan 
Cc: Rick Jennings (MEl) 
Subject: Vapour Pre-Meeting Conference Call 
When: December 12, 2011 9:00 AM-9:45AM (GMT-05:00) Eastern lime (US & Canada). 
Where: Conference Call: 416 212-8011 Passcode: 9583454# 

I've arranged with Terry Bennett of TCE to meet on Wed., Dec. 14th at 3:30pm to go through the assumptions that we're 
requesting from TCE. In order to prepare for that, we should have a pre-meeting on our side this week to discuss the 
requested assumptions. Attached is the OFA's initial Jist of information required ofTCE on which we should add. Terry 
requests that we send it over to him ahead oftime. 

My assistant Peggy will arrange for a meeting or call this week for the pre-meeting, and will also send out an invite with 
for the TCE meeting. 

Terry reiterated that, due to commercial sensitivity, TCE wishes to give us the bare minimum required for the Province 
to get comfort that the top line P&l numbers provided (also attached) are reasonable. He suggests that we instead rely 
on OPA's own internal models for similar transactions to get comfort. For clarity, TCE won't provide a walk-through of 
its financial models and we won't be able to trace through all the formulas that derive the top-line numbers. Terry says 
that there are multiple large, complex models that feed into each other. 

Dermot -Jet me know if external counsel should be invited to the meetings. 

1 



Andrew 

Andrew Lin 
VP, Treasury & Risk Management, and Head of Special Initiatives 
Infrastructure Ontario 
7T7 Bay St., gth Fl., Toronto, Ontario MsG 2C8 
Tel: (416) 325-3299 
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Crystal Pritchard 

From: 
Sent: 
To: 

Cc: 
Subject: 
Attachments: 

Andrew Lin [Andrew.Lin@infrastructureontario.ca] 
Tuesday, December 13, 2011 8:54AM 
Jonathan Weisstub; Dermot Muir; JoAnne Butler; Michael Killeavy; Rick Jennings (MEl); 
Serge Imbrogno 
Deborah Langelaan; Michael Lyle 
RE: CaJI #2 Pre-Discussions for Meeting with TCE 
v4 Scope of Documentary Discovery OPA re TCE 22287002_ 4- a! blacklines.doc 

Please find attached the revised draft of the info request to be discussed at our 9am call. 

Andrew 

-----Original Appointment----
From: Peggy Delaney 
Sent: Thursday, December 08, 2011 4:49 PM 
To: Peggy Delaney; Andrew Lin; Jonathan Weisstub; Dermot Muir; 'Joanne.Butler@powerauthority.on.ca'; 
'Michael.killeavy@powerauthority.on.ca'; Rick Jennings (MEI); Serge Imbrogno 
Cc: 'Deborah Langelaan'; 'Michael Lyle' 
Subject: Call #2 Pre-Discussions for Meeting with TCE 
When: Tuesday, December 13, 2011 9:00 AM-10:00 AM (GMT-05:00) Eastern Time (US & Canada). 
Where: Dial in 416 212-8011 Passcode: 9583454# Moderator 4290# 

This second meeting will go ahead ! On Monday it was determined that further discussion was necessary. 
Note: This time is being held in case further discussions are necessary after Monday and will be determined on 
Monday's call 

1 





BETWEEN: 

IN THE MATTER OF AN ARBITRATION 

TRANSCANADA ENERGY LTD. 

-and-

HER MAJESTY THE QUEEN IN RIGHT OF ONTARIO 
and the ONTARIO POWER AUTHORITY 

Scope of Documentary Production 

Claimant 

Respondents 

All parties agree that the following parameters apply to potentially relevant documents: 

• Types of Documents: Electronic and paper documents including notes, correspondence, 
memoranda, presentations, contracts, forecasts, proposals, invoices, fmancial statements, 
minutes and e-mails. Electronically stored information may be located on networks, 
desktop computers, laptops, personal digital assistants, mobile phones, Blackberries, 
smartphones, voice mail systems, backup media, external hard drives, USB drives and 
any other similar devices or storage media. 

• Relevant Time Frame: October 2, 2008 - Present 

All parties agree that the scope of documentary discovery of the parties includes any and all 
documents in the possession, power, or control of the parties that are relevant to: 

1. Prsjeet deoveleflment werk by Tffil!sCanada Energy Ud. ("TCE"), rneluffing vfi.tfleat 
limitatien, eaergy fJredaetiea estimates, eenstmetiea eest estimates, budgets, fJrsjeet 
fllaas, sabeeatraets and eensaltrng agreements, eerrespeadeaee vfi.tfl 
sabeentraetersleensaltants relating te the Oakville GeneratiHg Statiea ("OGS "); 

2,.-_1_. _Progress of development on the OGS project, including without limitation project status 
reports, and budget and schedule updates; 

3-.L_ Charges and costs for development work performed by TCE, including documents 
reflecting TCE's cost estimates, material and equipment purchases, labour costs, service 
contracts, overhead and profits in connection with the OGS project; 

Lh.l__TCE's alleged business expectancy with respect to OGS project, including without 
limitation, projections, forecasts and estimates of value of work; 

5. AU finaaeial medels used by TCE iH eenneetiea with their preflesal te the OPl\ fer the 
8 eathwest GTA RPP iH elteel fermat, eefllj'llete vfi.tfl all Sflerative sells, iH eleetreRie 
fermat; 
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eA---'--TCE's anticipated tax liability in respect of the revenues and profits associated with 
OGS; 

~L_ The financing of the Project, the proportion of debt and equity, the costs associated with 
debt and equity, the calculation of the purported "unlevered cost of equity"; 

&6---'--The "replacement contract" that TCE allegedly anticipated receiving at the end of the 20-
year CES contract term. The calculation of any cash flows in 2034 to 2044 claimed by 
TCE (the alleged "residual cash flow"); 

9-.L__The documentation and analyses relating to the discounting of these residual cash flows 
and the calculation of the present value for these cash flows; 

~LAII documentation and analyses relating to the revenues forecasted to be earned from the 
IESO-administered markets and the variable costs associated therewith (including 
ancillary market revenues); 

-l-h2.,_ The expected physical heat rate and capacity of the OGS facility over the term of the CES 
contract; 

+.b.uL_The assumptions made with regard to future HOEP, pre-dispatch prices, and natural gas 
prices and actual pricing used in the OGS fmancial model for HOEP, pre-dispatch and 
natural gas; 

-l+.l.L__All supporting documentation relating to fixed and variable operating and maintenance 
costs ("O&M costs") for the OGS facility, including any Operating and Maintenance 
("O&M") Agreements. 

14. The plaaaea mamterumee, refurbishment aaa aeeemmissiening aetivities fur the OGS 
and their asseeiatea eests; 

15. All prejeet a6';elepment seheffilles aaa eeastmetien seheffilles fur the OGS; 

-1-&.-12. A full accounting of all claimed sunk costs, including but not limited to, the costs of the 
gas turbines, heat-recovery steam generator, and steam turbine; 

-1-+.-ll.,_The Long Term Service Agreement with MPS Canada Ltd. In addition, all plarmed 
maintenance, refurbishment and decommissioning activities and their associated costs; 

1 &. Separated revenue and expense line items in the financial projections Operating and 
Maffitenanee ("O&M") f,greements fur the OGS; 

19. AetuaJ O&M eests ftem ether simi-lar TCE prejeets [}lete: that this item is net eenfiHea 
te the Time Frame ef Oeteber 2, 2008 pres eat]; 

20-,14. Strategy for effering the production of energy into IESO Administered Market versus 
revenue and expenses for contracted energy; and 

2-hl_LThe assumptions made with respect to the forecasted price of carbon. 
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Crystal Pritchard 

From: Michael Lyle 
Sent: 
To: 

Tuesday, December 13, 2011 9:00AM 
JoAnne Butler 

Subject: Fw: Call #2 Pre-Discussions for Meeting with TCE 
Attachments: v4 Scope of Documentary Discovery OPA re TCE 22287002_ 4- al blacklines.doc 

Have another matter. I will leave this to you and Michael. 

From: Andrew Lin [mailto:Andrew.Lin@infrastructureontario.ca] 
Sent: Tuesday, December 13, 2011 08:53 AM 
To: Jonathan Weisstub <Jonathan.Weisstub@infrastructureontario.ca>; Dermot Muir 
<Dermot.Muir@infrastructureontario.ca>; JoAnne Butler; Michael Killeavy; Rick Jennings (MEI) 
<Rick.Jennings@ontario.ca>; Serge Imbrogno <Serge.Imbrogno@ofina.on.ca> 
Cc: Deborah Langelaan; Michael Lyle 
Subject: RE: Call #2 Pre-Discussions for Meeting with TCE 

Please find attached the revised draft of the info request to be discussed at our 9am call. 

Andrew 

-----Original Appointment----
From: Peggy Delaney 
Sent: Thursday, December 08, 20114:49 PM 
To: Peggy Delaney; Andrew Lin; Jonathan Weisstub; Dermot Muir; 'Joanne.Butler@powerauthority.on.ca'; 
'Michael.killeavy@powerauthority.on.ca'; Rick Jennings (MEI); Serge Imbrogno 
Cc: 'Deborah [angelaan'; 'Michael Lyle' 
Subject: Call #2 Pre-Discussions for Meeting with TCE 
When: Tuesday, December 13, 2011 9:00 AM-10:00 AM (GMT-05:00) Eastern Time (US & Canada). 
Where: Dial in 416 212-8011 Passcode: 9583454# Moderator 4290# 

This second meeting will go ahead ! On Monday it was determined that further discussion was necessary. 
Note: This time is being held in case further discussions are necessary after Monday and will be determined on 
Monday's call 

1 





BETWEEN: 

IN THE MATTER OF AN ARBITRATION 

TRANSCANADA ENERGY LTD. 

-and-

HER MAJESTY THE QUEEN IN RIGHT OF ONTARIO 
and the ONTARIO POWER AUTHORITY 

Scope of Documentary Production 

Claimant 

Respondents 

All parties agree that the following parameters apply to potentially relevant documents: 

• Types of Documents: Electronic and paper documents including notes, correspondence, 
memoranda, presentations, contracts, forecasts, proposals, invoices, financial statements, 
minutes and e-mails. Electronically stored information may be located on networks, 
desktop computers, laptops, personal digital assistants, mobile phones, Blackberries, 
smartphones, voice mail systems, backup media, external hard drives, USB drives and 
any other similar devices or storage media. 

• Relevant Time Frame: October 2, 2008 -Present 

All parties agree that the scope of documentary discovery of the parties includes any and all 
documents in the possession, power, or control of the parties that are relevant to: 

1. Prejeet Elevelepment werk by TransCanaEla Energy UEl. ("TCE"), ineluEling \vftfleu-t 
limitatien, energy preEluetien estimates, eenstruetien eest estimates, budgets, prejeet 
plans, subeentraets ana eensu!ting agreements, eerreSJlenElenee •,vfth 
subeentraetersleensul-tants relating te the Oakville Generating Statien ("OGS"); 

;h_l. __ Progress of development on the OGS project, including without limitation project status 
reports, and budget and schedule updates; 

e>.L_ Charges and costs for development work performed by TCE, including documents 
reflecting TCE's cost estimates, material and equipment purchases, labour costs, service 
contracts, overhead and profits in connection with the OGS project; 

4.-L_TCE's alleged business expectancy with respect to OGS project, including without 
limitation, projections, forecasts and estimates of value of work; 

5. All finaneia! meElels useElby TCE ia eeaaeetiea vlith their prepesa! te the OPA fer the 
Seuthwest GTA RFP in SJ<eel furrnat, eeHlJllete ·.vfth all eperati'le ee!!s, in eleetrenie 
furrnat; 
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M~TCE's anticipated tax liability in respect of the revenues and profits associated with 
OGS; 

+,_5. __ The financing of the Project, the proportion of debt and equity, the costs associated with 
debt and equity, the calculation of the purported "unlevered cost of equity"; 

&~The "replacement contract" that TCE allegedly anticipated receiving at the end of the 20-
year CES contract term. The calculation of any cash flows in 2034 to 2044 claimed by 
TCE (the alleged "residual cash flow''); 

9.L.._The documentation and analyses relating to the discounting of these residual cash flows 
and the calculation of the present value for these cash flows; 

-I4LA.ll documentation and analyses relating to the revenues forecasted to be earned from the 
IESO-administered markets and the variable costs associated therewith (including 
ancillary market revenues); 

+h2,__The expected physical heat rate and capacity of the OGS facility over the term of the CES 
contract; 

-l+.]JL_The assumptions made with regard to future HOEP, pre-dispatch prices, and natural gas 
prices and actual pricing used in the OGS financial model for HOEP, pre-dispatch and 
natural gas; 

+;,lL.__All supporting documentation relating to fixed and variable operating and maintenance 
costs ("O&M costs") for the OGS facility, including any Operating and Maintenance 
("O&M") Agreements. 

14. The plaEftea maiffieaanee, refureislmient ana aeeemmissieaing aetivities fer the OGS 
ana their asseeiatea eests; 

15. ,\11 prej eet aevelepment seheaBles ana eeRstruetien sehedffies fer the OGS; 

-1412. A full accounting of all claimed sunk costs, including but not limited to, the costs of the 
gas turbines, heat-recovery steam generator, and steam turbine; 

-1-+..ll,_The Long Term Service Agreement with MPS Canada Ltd. In addition, all planned 
maintenance, refurbishment and decommissioning activities and their associated costs; 

18. Separated revenue and expense line items in the financial projections Operating and 
Maintenanee ("O&M") A-greemeRts fer the OGS; 

19. ,\erual O&M eests frem ether similar TCE prejeets [Nete: that this item is net eenfmea 
te the Time Frame sf Oeteeer 2, 2008 present]; 

2,0.14. Strategy for effering the production of energy into IESO Administered Market versus 
revenue and expenses for contracted energy; and 

2-h.li_ The assumptions made with respect to the forecasted price of carbon. 
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Crystal Pritchard 

From: 
Sent: 

Andrew Lin [Andrew.Lin@infrastructureontario.ca] 
Tuesday, December 13, 2011 9:03AM 

To: Jonathan Weisstub; Dermot Muir; JoAnne Butler; Michael Killeavy; Rick Jennings (MEl); 
Serge Imbrogno 

Cc: Deborah Langelaan; Michael Lyle 
Subject: RE: Call #2 Pre-Discussions for Meeting with TCE 
Attachments: v4 Scope of Documentary Discovery OPA re TCE 22287002_ 4- al blacklines.doc 

revised 

From: Andrew Lin 
Sent: Tuesday, December 13, 2011 8:54AM 
To: Jonathan Weisstub; Dermot Muir; 'Joanne.Butler@powerauthority.on.ca'; 'Michael.killeavy@powerauthority.on.ca'; 
Rick'Jennings (MEI); Serge Imbrogno 
Cc: 'Deborah Langelaan'; 'Michael Lyle' 
Subject: RE: Cell #2 Pre-Discussions for Meeting with TCE 

Please find attached the revised draft of the info request to be discussed at our 9am call. 

Andrew« File: v4 Scope of Documentary Discovery OPA re TCE 22287002_ 4- al blacklines.doc » 

-----Original Appointment----
From: Peggy Delaney 
Sent: Thursday, December 08, 2011 4:49 PM 
To: Peggy Delaney; Andrew Lin; Jonathan Weisstub; Dermot Muir; 'Joanne.Butler@powerauthority.on.ca'; 
'Michael.killeavy@powerauthority.on.ca'; Rick Jennings (MEI); Serge Imbrogno 
Cc: 'Deborah Langelaan'; 'Michael Lyle' 
Subject: Call #2 Pre-Discussions for Meeting with TCE 
When: Tuesday, December 13, 2011 9:00 AM-10:00 AM (GMT-05:00) Eastern Time (US & Canada). 
Where: Dial in 416 212-8011 Passcode: 9583454# Moderator 4290# 

This second meeting will go ahead ! On Monday it was determined that further discussion was necessary. 
Note: This time is being held in case further discussions are necessary after Monday and will be determined on 

Monday's call 
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BETWEEN: 

IN THE MATTER OF AN ARBITRATION 

TRANSCANADA ENERGY LTD. 

-and-

HER MAJESTY THE QUEEN IN RIGHT OF ONTARIO 
andilieONTARIOPOWERAUTHORITY 

Scope of Documentary Production 

Claimant 

Respondents 

All parties agree iliat ilie following parameters apply to potentially relevant documents: 

• Types of Documents: Electronic and paper documents including notes, correspondence, 
memoranda, presentations, contracts, forecasts, proposals, invoices, fmancial statements, 
minutes and e-mails. Electronically 'stored information may be located on networks, 
desktop computers, laptops, personal digital assistants, mobile phones, Blackberries, 
smartphones, voice mail systems, backup media, external hard drives, USB drives and 
any other similar devices or storage media. 

• Relevant Time Frame: October 2, 2008 - Present 

All parties agree iliat ilie scope of documentary discovery of ilie parties includes any and all 
documents in ilie possession, power, or control ofilie parties iliat are relevant to: 

I. Project dtweleJ3ment werk by TransCanada Energy Ud. ("TCE"), including vritheHt 
limitatien, energy J3recluetien estimates, eenstruetien eest estimates, budgets, j3rojeet 
13lans, subeentraets and eensuking agreements, eerreSJ3ondenee with 
slfbeentraeters/eensllitants relating to the Oakville Generating Statien ("OGS"); 

~_1_. _Progress of development on the OGS project, including without limitation project status 
reports, and budget and schedule updates; 

'hL_ Charges and costs for development work performed by TCE, including documents 
reflecting TCE's cost estimates, material and equipment purchases, labour costs, service 
contracts, overhead and profits in connection wiili ilie OGS project; 

4._3_. _TCE's alleged business expectancy wiili respect to OGS project, including wiiliout 
limitation, projections, forecasts and estimates of value of work; 

5. i\Jl finaneia! models used by TCE in eonneetien vrith their J3FSJ3esa! to the OPf. for the 
8eut:l¥.vest GTf. R1'P in eJeeel format, eemj3lete wiEh all SJ3erative ee!!s, in eleetrenie 
format; 
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6. TCB's antieipatea tax liability in reSIJeet of the reveaues ana profits assoeiatea with 

GG8t 

M~The financing of the Project, the proportion of debt and equity, the costs associated with 
debt and equity, the calculation of the purported "unlevered cost of equity"; 

&-_5 . __ The "replacement contract" that TCE allegedly anticipated receiving at the end of the 20-
year CES contract term. The calculation of any cash flows in 2034 to 2044 claimed by 
TCE (the alleged "residual cash flow"); 

~L_ The documentation and analyses relating to the discounting of these residual cash flows 
and the calculation of the present value for these cash flows; 

-UhL.__All documentation and analyses relating to the revenues forecasted to be earned from the 
IESO-ad:ministered markets and the variable costs associated therewith (including 
ancillary market revenues); 

+hLThe expected physical heat rate and capacity of the OGS facility over the term of the CES 
contract; 

12. The assllmptions made with regard to futllre HOBP, pre diSIJateh priees, ana ootllral gas 
priees ana aemal prierng usee iR the OGS fiRaneial model fer HOBP, pre EliSIJateh ana 
Hatllra1 gas; 

H.2.,__All supporting documentation relating to fixed and variable operating and maintenance 
costs ("O&M costs") for the OGS facility, including any Operating and Maintenance 
("O&M") Agreements. 

14. The plaooea mainteaanee, refuraishmeat ana deeommissioaing aetivities fer the OGS 
ana their assoeiatea eosts; 

15. i\11 projeet de'relopmeat seheElllles ana eoastruetion seheElllles fer the OGS; 

!&10. A full accounting of all claimed sunk costs, including but not limited to, the costs of the 
gas turbines, heat-recovery steam generator, and steam turbine; 

-1-+.lL.._The Long Term Service Agreement with MPS Canada Ltd. In addition, all planned 
maintenance, refurbishment and decommissioning activities and their associated costs; 

18. Separated revenue and expense line items in the financial projections Operating ana 
14ainteaanee ("O&M") Agreemeats fer the OGS; 

19. ,'\etllal O&M eosts :&em other similar TCB projeets 1)-~ote: that this item is aot eollfiRea 
to the Time Frame of Oetoaer 2, 2QQ8 presem]; 

2Q. Strategy fer offeriRg the aroEllletioa of energy into IBSO f,E!ministerea Marlret verSlls 
re>veRlle ana elffieRSeS fer eoRtraetea eaergy: ana 

21. The asSllffiptions made with reSfJeet to the fereeastea priee of earaoa. 

LEGAL _1 :22287002.4 



3 

LEGAL_1:22287002.4 



I 

I 

I 

I 



Crystal Pritchard 

From: Michael Killeavy 
Sent: 
To: 

Tuesday, December 13, 2011 9:09AM 
Michael Lyle 

Subject: Fw: Call #2 Pre-Discussions for Meeting with TCE 
Attachments: v4 Scope of Documentary Discovery OPA re TCE 22287002_ 4- al blacklines.doc 

I have reiterated to 10 that this cannot be a list of documents to limit the scope of documentary discovery for any 
arbitration. It needs to be a simple list of documents for the settlement discussions only. 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
On.tario Power Authority 

120 Adelaide St. West, Suite 1600 
Toronto, Ontario, MSH 1T1 
416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
Michael.killeaw@powerauthoritv.on.ca 

From: Andrew Lin [mailto:Andrew.Lin@infrastructureontario.ca] 
Sent: Tuesday, December 13, 2011 09:02AM 
To: Jonathan Weisstub <Jonathan.Weisstub@infrastructureontario.ca>; Dermot Muir 
<Dermot.Muir@infrastructureontario.ca>; JoAnne Butler; Michael Killeavy; Rick Jennings (MEl) 
<Rick.Jennings@ontario.ca>; Serge Imbrogno <Serge.Imbrogno@ofina.on.ca> 
Cc: Deborah Langelaan; Michael Lyle 
Subject: RE: Call #2 Pre-Discussions for Meeting with TCE 

revised 

From: Andrew Lin 
Sent: Tuesday, December 13, 2011 8:54AM 
To: Jonathan Weisstub; Dermot Muir; 'Joanne.Butler@powerauthority.on.ca'; 'Michael.killeavy@powerauthority.on.ca'; 
Rick Jennings (MEl); Serge Imbrogno 
Cc: 'Deborah Langelaan'; 'Michael Lyle' 
Subject: RE: Call #2 Pre-Discussions for Meeting with TCE 

Please find attached the revised draft of the info request to be discussed at our 9am call. 

Andrew« File: v4 Scope of Documentary Discovery OPA re TCE 22287002_ 4- al blacklines.doc » 

-----Original Appointment----
From: Peggy Delaney 
Sent: Thursday, December 08, 2011 4:49 PM 
To: Peggy Delaney; Andrew Lin; Jonathan Weisstub; Dermot Muir; 'Joanne.Butler@powerauthority.on.ca'; 
'Michael.killeavy@powerauthority.on.ca'; Rick Jennings (MEI); Serge Imbrogno 
Cc: 'Deborah Langelaan'; 'Michael Lyle' 

1 



Subject: Call #2 Pre-Discussions for Meeting with TCE 
When: Tuesday, December 13, 2011 9:00 AM-10:00 AM (GMT-05:00) Eastern lime (US & Canada). 
Where: Dial in 416 212-8011 Passcode: 9583454# Moderator 4290# 

This second meeting will go ahead ! On Monday it was determined that further discussion was necessary. 
Note: This time is being held in case further discussions are necessary after Monday and will be determined on 
Monday's call 
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BETWEEN: 

IN THE MATTER OF AN ARBITRATION 

TRANSCANADA ENERGY LTD. 

-and-

HER MAJESTY THE QUEEN IN RIGHT OF ONTARIO 
and the ONTARIO POWER AUTHORITY 

Scope of Documentary Production 

Claimant 

Respondents 

All parties agree that the following parameters apply to potentially relevant documents: 

• Types of Documents: Electronic and paper documents including notes, correspondence, 
memoranda, presentations, contracts, forecasts, proposals, invoices, financial statements, 
minutes and e-mails. Electronically stored information may be located on networks, 
desktop computers, laptops, personal digital assistants, mobile phones, Blackberries, 
smartphones, voice mail systems, backup media, external hard drives, USB drives and 
any other similar devices or storage media. 

• Relevant Time Frame: October 2, 2008 - Present 

All parties agree that the scope of documentary discovery of the parties includes any and all 
documents in the possession, power, or control of the parties that are relevant to: 

1. Prejeet ae>;elepment werk !Jy TransCanaaa Baerg}' Lta. ("TGB"), inek!Eiing vlitfieut 
limi.tatiea, eBergy preauetiea estimates, eeHStruetiea eest estimates, budgets, prejeet 
plans, su!Jeeatraets aa6 eeasuking agreemeBts, eerrespeaaeaee vffift 
su!Jeeatraeterskeasultants relating te the Oakville GeBeFatiag Statiea ("OGS"); 

;6-,_l. __ Progress of development on the OGS project, including without limitation project status 
reports, and budget and schedule updates; 

J,L_ Charges and costs for development work performed by TCE, including documents 
reflecting TCE's cost estimates, material and equipment purchases, labour costs, service 
contracts, overhead and profits in connection with the OGS project; 

+.L_TCE's alleged business expectancy with respect to OGS project, including without 
limitation, projections, forecasts and estimates of value of work; 

5. l'Jl fiaaneial me.aels uses !Jy TGB in eenneetiea vffifi their prepesal te the OPt. fer the 
Seutfiwest GL\ RFP in eJleel fermat,· eemplete vffift all eperative cells; in. eleetreHie 
fermat; 
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e. TCE's antieij'latea tall liability in FSSfleet of the F6'1eRUeS ana pFefiEs asseeiatea Vrith 

~ 

+A~ The financing of the Project, the proportion of debt and equity, the costs associated with 
debt and equity, the calculation of the purported "unlevered cost of equity"; 

&_S. __ The "replacement contract" that TCE allegedly anticipated receiving at the end of the 20-
year CES contract term. The calculation of any cash flows in 2034 to 2044 claimed by 
TCE (the alleged "residual cash flow"); 

fhL_ The documentation and analyses relating to the discounting of these residual cash flows 
and the calculation of the present value for these cash flows; 

-l-(hL.__All documentation and analyses relating to the revenues forecasted to be earned from the 
IESO-administered markets and the variable costs associated therewith (including 
ancillary market revenues); 

-1-hll_The expected physical heat rate and capacity of the OGS facility over the term of the CES 
contract; 

12. The asslllRptiens made wi.4. regard to future HOBP, pre EliSflateh priees, and natural gas 
priees ana aetaal prieing used in the OGS f!l'lliileial model fer HOEP, pre Elispateh ana 
natural gas; 

H.L_All supporting documentation relating to fixed and variable operating and maintenance 
costs ("O&M costs") for the OGS facility. including any Operating and Maintenance 
("O&M") Agreements. 

14. The plam~ea maffiteaanee, refurbishmeRt ana aeeemmissioning aetivities for the OGS 
ana their asseeiatea eests; 

15. l\11 prejeet development seheclules ana eenstruetien seheaules fer the OGS; 

-1-&.l.Q,___A full accounting of all claimed sunk costs, including but not limited to, the costs of the 
gas turbines, heat-recovery steam generator, and steam turbine; 

-l+.lLThe Long Term Service Agreement with MPS Canada Ltd. In addition. all planned 
maintenance. refurbishment and decommissioning activities and their associated costs; 

18. Separated revenue and expense line items in the financial projections Operating ana 
MainteRaRee ("O~f') AgreemeRts fer the OGS; 

19. Aetaal O&M eests from ether similar TCE prejeets [Note: that this item is net eenfmea 
to the Time Frame efOeteeer 2, 2008 preseRt]; 

20. Strategy fer efferiRg the arecluetien of energy into IESO 1\dministerea Market versus 
re>1enue and e'l[Jlenses fer eentraetea energy; and 

21. The assumptions made v.'ith reSfJeet to the fereeastea priee of eareen. 
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Crystal Pritchard 

From: 
Sent: 

Andrew Lin [Andrew.Lin@infrastructureontario.ca] 
Tuesday, December 13, 2011 9:29AM 

To: Jonathan Weisstub; Dermot Muir; JoAnne Butler; Michael Killeavy; Rick Jennings (MEl); 
Serge Imbrogno 

Cc: Deborah Langelaan; Michael Lyle 
Subject: RE: Call #2 Pre-Discussions for Meeting with TCE 
Attachments: v5 Scope of Documentary Discovery OPA re TCE.doc 

As per our call this morning. Please review this one last time and send me any further comments before I send over to 
TCE. 

From: Andrew Lin 
Sent: Tuesday, December 13, 2011 9:03AM 
To: Jonathan Weisstub; Dermot Muir; 'Joanne.Butler@powerauthority.on.ca'; 'Michael.killeavy@powerauthority.on.ca'; 
Rick Jennings (MEI); Serge Imbrogno 
Cc: 'Deborah Langelaan'; 'Michael Lyle' 
Subject: RE: Call #2 Pre-Discussions for Meeting with TCE 

revised« File: v4 Scope of Documentary Discovery OPA re TCE 22287002_ 4- al blacklines.doc » 

From: Andrew Lin 
Sent: Tuesday, December 13, 2011 8:S4 AM 
To: Jonathan Weisstub; Dermot Muir; 'Joanne.Butler@powerauthority.on.ca'; 'Michael.killeavy@powerauthority.on.ca'; 
Rick Jennings (MEI); Serge Imbrogno 
Cc: 'Deborah Langelaan'; 'Michael Lyle' 
Subject: RE: Call #2 Pre-Discussions for Meeting with TCE 

Please find attached the revised draft of the info request to be discussed at our 9am call. 

Andrew« File: v4 Scope of Documentary Discovery OPA re TCE 22287002_ 4- al blacklines.doc » 

-----Original Appointment----
From: Peggy Delaney 
Sent: Thursday, December 08, 2011 4:49 PM 
To: Peggy Delaney; Andrew Lin; Jonathan Weisstub; Dermot Muir; 'Joanne.Butler@powerauthority.on.ca'; 
'Michael.killeavy@powerauthority.on.ca'; Rick Jennings (MEI); Serge Imbrogno 
Cc: 'Deborah Langelaan'; 'Michael Lyle' 
Subject: Call #2 Pre-Discussions for Meeting with TCE 
When: Tuesday, December 13, 2011 9:00 AM-10:00 AM (GMT-OS:OO) Eastern Time (US & Canada). 
Where: Dial in 416 212-8011 Passcode: 9583454# Moderator 4290# 

This second meeting will go ahead ! On Monday it was determined that further discussion was necessary. 
Note: This time is being held in case further discussions are necessary after Monday and will be determined on 
Monday's call 

1 



2 



IJ>I TilE MATI'ER OF i\l>l J'4'{BITRATIC»! 

BET'.VEEN: 

TRf,}!SCt\l>lf\!)A ENERGY LTD. 

HER 1\<lt'.JESTY TilE QUEm! IN R!GHT OF C»!TAR!O 
and the Q}!TAR!O POWER AUTHORITY 

Claimaat 

RespeadeRts 

Ssape af DasumeataF}' Pradustiaalist of Settlement Information 

All parties agree that the following parameters apply to potentially relevant doc~ments: +- -- -- i Formatted: Space After: o pt 

• Types of Documents: Electronic and paper documents including notes, correspondence, 
memoranda, presentations, contracts, forecasts, proposals, invoices, financial statements, 
minutes and e-mails. Electronically stored information may be located on networks, 
desktop computers, laptops, personal digital assistants, mobile phones, Blackberries, 
smartphones, voice mail systems, backup media, external hard drives, USB drives and 
any other similar devices or storage media. 

• Relevant Time Frame: October 2, 2008 -Present 

All paFties agree that the seepe ef deeumeRtary diseevery ef the paFties iaeludes any and all 
deeumems ia the pessessien, pewer, er ee:etral eftbe parties th.at are relevant te: 

I. PFSjeet d.-·elepmeRt •.verlc by TPansCanada Eaergy Ltd. ("TCE"), iaeludiag without 
limitatiea, eaergy proElttetieR estimates, eeastftletien east estimates, l:11:1Eigets, pFejeet 
plans, su.l3eeHR=aets ami eeasHlting agreements, eeFFespandeHee with 
s..Seealraete!'S/<Jeasullaats relatiag Ia the Oakville Geaera!iag Statiea ("OGS"); 

2. Progress ef develepmeRt eH the OGS prejee!; iaeludiag without limitaliea prejeel stallls 
reports, and budget and sehedule updates; 

3. 

4. 

3. 

Charges and eests fur de ;elepmeRt v;er!E perfaaaed by TCE, iaeludiag deeumea!s 
refleeting TCH's east estimates, material ami BEtHipmeRt fll:H'eftases, labeHr eests, serviee 
eefltfasts, e:'/effieael anel flFB:fits ia eeRfl:eetiea with the OG£ prejeet; 

TCE's alleged busiaess ""Jleetaney •.vith respeet Ia OGS prejeel, iasludiag without 
limitatiea, pFejeetieas, fereeasts aae estimates efveh:te efwerk; 

All :Haaneial models usetl ay TCE ia seaaeatiea v<ith their proposal ta the OPA fur the 
Southwest GTA RFP ia e"eel furmat, eemplete with all operative eells, ia eleetreaie 
fem>a!, 

' 

LEGAL_l:22287002.4 
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6. TeE's entieipatea !rut liallili!y ia •espeet ef the Fe¥effi!eS aaa prelits asseeiateEI with 

008< 

"h_l. __ The financing of the Project, the proportion of debt and equity, the costs associated with 
debt and equity, the calculation of the purported "unlevered cost of equity"; 

8. The "•BJllaeemeat eeHIFaet" that TCE allegetlly aatieipateEI reeei¥iag at the eaa afthe 29 
year CES eeHIFaet term. The salealatiea ef aay eash llaws in 2934 te 2944 elaimeEI by 
TCE (the allegea "•esiffilal eash llew"); 

9. The Eleeumefltatien ana aaalyses •elating lethe tllseewlliag efthese resiaeal eash llews 
aBel tHe ealeHiatian efthe preseat value fer these easfl !laws; 

+fhL._All documentation and analyses relating to the revenues forecasted to be earned from the 
IESO-administered markets and the variable costs associated therewith (including 
ancillary market revenues); 

.J..hL_The expected physical heat rate and capacity of the OGS facility over the term of the CES 
contract; 

~~The assumptions made with regard to future HOEP, pre-dispatch prices, and natural gas 
prices and actual pricing used in the OGS financial model for HOEP, pre-dispatch and 
natural gas; · 

H.LAll supporting documentation relating to fixed and variable operating and maintenance 
costs ("O&M costs") for the OGS facility. including any Operating and Maintenance 
("O&M") Agreements. 

The plmrnee maiHteaaaee, re:fut'Bishmeat anel Seeemfflissieaiag aetivities fer the 008 
and their asseeiateEl eests; 

IS. All p•ajest Ele\·elepmeat salleaules aaEI eenslruetien salleffilles fu• the OGS; 

-l4-6~A full accounting of all claimed sunk costs, including but not limited to, the costs of the 
gas turbines, heat-recovery steam generator, and steam turbine including invoices and 
proof of payments; 

_7. __ The Long Term Service Agreement with MPS Canada Ltd. In addition, all planned 
maintenance. refurbishment and decommissioning activities and their associated costs; 

8. The "replacement contract" that TCE allegedly anticipated receiving at the end of the 20-
year CES contract term. The calculation of any cash flows in 2034 to 2044 claimed by 
TCE (the alleged "residual cash flow"): 

9. The documentation and analyses relating to the discounting of these residual cash flows 
and the calculation of the present value for these cash flows: 

l£0AL_I:22287002.4 
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18. SeaB:Fateel re:ven1::1e aHEl ffiH3eBse liae items ia tHe iinB:Heial erajeetieHs OperatiHg anel 
MaiH!esaaee ("O&M") Agreemell!s fur the OGS; 

19. Aeluai O&M ees\s tfem ether siffiilar'FCE jlFejeets [Hate: thet lhls item is net eeffiffiea 
te the Time Frame efOeleeer 2, 2GG8 preseHl}; 

2G. Strategy fer effetisg !13e ereooelies sf energy isle ffiSO Aamisislerea Markel versus 
revee1:1e ami ffiffieBses fer eentmeteEl eaergv; ami 

U-;---The assumptions made with respect to the forecasted price of carbon. 

LEGAL.) :22281002A 





Crystal Pritchard 

From: 
Sent: 
To: 

Cc: 
Subject: 

Follow Up Flag: 
Flag Status: 

Dermot-

Jonathan Weisstub [Jonathan.Weisstub@infrastructureontario.ca] 
Tuesday, December 13, 2011 9:33AM 
Serge Imbrogno; Andrew Lin; Dermot Muir; JoAnne Butler; Michael Kil/eavy; Rick Jennings 
(MEl) 
Deborah Langelaan; Michael Lyle 
RE: Call #2 Pre-Discussions for Meeting with TCE 

Follow up 
Completed 

Do you mind suggesting some appropriate language for the preamble? 

Jonathan 

From: Serge Imbrogno [mailto:Serge.Imbroono@ofina.on.cal 
Sent: Tuesday, December 13, 2011 9:31AM 
To: Andrew Lin; Jonathan Weisstub; Dermot Muir; 'Joanne.Butler@powerauthority.on.ca'; 
'Michael.killeavy@powerauthority.on.ca'; Rick Jennings (MEI) 
Cc: 'Deborah Langelaan'; 'Michael Lyle' 
Subject: RE: Call #2 Pre-Discussions for Meeting with TCE 

Hi1 

I'd change the preamble to say something about without prejudice and this doesn't limit our ask. 

Serge 

From: Andrew Lin [mailto:Andrew.Lin@infrastructureontario.cal 
Sent: Tuesday, December 13, 2011 9:29AM 
To: Jonathan Weisstub; Dermot Muir; 'Joanne.Butler@powerauthority.on.ca'; 'Michael.killeavy@powerauthority.on.ca'; 
Rick Jennings (MEI); Serge Imbrogno 
Cc: 'Deborah Langelaan'; 'Michael Lyle' 
Subject: RE: Call #2 Pre-Discussions for Meeting with TCE 

As per our call this morning. Please review this one last time and send me any further comments before I send over to 
TCE. 

From: Andrew Lin 
Sent: Tuesday, December 13, 2011 9:03AM 
To: Jonathan Weisstub; Dermot Muir; 'Joanne.Butler@powerauthority.on.ca'; 'Michael.killeavy@powerauthority.on.ca'; 
Rick Jennings (MEI); Serge Imbrogno 
Cc: 'Deborah Langelaan'; 'Michael Lyle' 
Subject: RE: Call #2 Pre-Discussions for Meeting with TCE 

revised« File: v4 Scope of Documentary Discovery OPA re TCE 22287002_4- al blacklines.doc » 
1 



From: Andrew Lin 
Sent: Tuesday, December 13, 2011 8:54AM 
To: Jonathan Weisstub; Dermot Muir; 'Joanne.Butler@powerauthority.on.ca'; 'Michael.killeavy@powerauthority.on.ca'; 
Rick Jennings (MEI); Serge Imbrogno 
Cc: 'Deborah Langelaan'; 'Michael Lyle' 
Subject: RE: call #2 Pre-Discussions for Meeting with TCE 

Please find attached the revised draft of the info request to be discussed at our 9am call. 

Andrew« File: v4 Scope of Documentary Discovery OPA re TCE 22287002_ 4- al blacklines.doc » 

-----Original Appointment----
From: Peggy Delaney 
Sent: Thursday, December 08, 2011 4:49 PM 
To: Peggy Delaney; Andrew Lin; Jonathan Weisstub; Dermot Muir; 'Joanne.Butler@powerauthority.on.ca'; 
'Michael.killeavy@powerauthority.on.ca'; Rick Jennings (MEl); Serge Imbrogno 
Cc: 'Deborah Langelaan'; 'Michael Lyle' 
Subject: call #2 Pre-Discussions for Meeting with TCE 
When: Tuesday, December 13, 2011 9:00 AM-10:00 AM (GMT-05:00) Eastern lime (US & canada). 
Where: Dial in 416 212-8011 Passcode: 9583454# Moderator 4290# 

This second meeting will go ahead ! On Monday it was determined that further discussion was necessary. 
Note: This time is being held in case further discussions are necessary after Monday and will be determined on 
Monday's call 

This message, including any attachments, is meant only for the use of the individual(s) to whom it is intended and may contain information that is 
privileged/confidential. Any unauthorized use, copying or disclosure is strictly prohibited. If you are not the intended recipient or have received this message in 
error, please notify us immediately by reply e-mail and permanently delete this message, including any attachments, without reading them, and destroy all copies. 
Thank you. 



Crystal Pritchard 

From: 
Sent: 

Dermot Muir [Dermot.Muir@infrastructureontario.ca] 
Tuesday, December 13, 2011 9:48AM 

To: Serge Imbrogno; Andrew Lin; Dermot Muir; JoAnne Butler; Michael Killeavy; Rick Jennings 
(MEl) 

Cc: Michael Lyle 
Subject: v5 Scope of Documentary Discovery OPA re TCE 
Attachments: v5 Scope of Documentary Discovery OPA re TCE.doc 

I have inserted a new clause in the preamble. Let me now what you think. 

Regards 

Dermot 

Dermot P. Muir 
General Counsel and Corporate Secretary 
Infrastructure Ontario 
1 Dundas Street West, 20th Floor 
Toronto, Ontario M5G 2L5 
416-325-2316 
416-204-6130 (fax) 
Dermot.Millr@infrastructureontario.ca 

SC>LICITC>RfCLIENT PRIVILEGE 

This e-mail is intended only for the personal and confidential use of the recipient(s) named above. If the reader of this e-mail is not 
an intended recipient, you have received this e-mail in error and any review, dissemination, distribution or copying is strictly 
prohibited. If you have received this e-mail in error, please notify the sender immediately by return e-mail and permanently delete 
the copy you received. 
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IN THE .MATfBR OF,">}! ARBITRfJION 

BET\¥E81: 

TRt'J>ISC,'>}!AfH', 81ERGY LTD. 

HllR MAJESTY THE ~~ Rl RIGHT OF C»ITARIO 
ana the C»ITAR!O PO'.VER AUT! !OR!1Y 

Claimant 

Respena8fl!s 

Ssepe ef DesYmeAtaF}' PFOdllGtieAList of Proposed Settlement Information 

All parties agree that the fellev;ing pa.rameters apply te f!Btentielly rele laHt S:eetlfHeflts: +--- --·-i Formatted: Space After: opt 

• Tyf!BS sf DaeHments: Eleetmnie anel flaflBF eleeumeffis iHeluS.ing notes, eeffespenElenee, 
memeFaRela, preseffiatiens, eeatFaets, fereeasts, J3Fepesals, iscveiees, Hnaneial statements, 
mift\Hes anel e mails. Bleetrefl-ieaH-y st:eFeEl infermatien may Be leeateB: eR netwer-*s, 
EieslEtep SBFHfn:lteFS, laj3teps, peFSeRal eligitaJ assistants, mebile J3henes, Blaelffieffies, 
smafipflenes, veiee mail systems, Baelrn.fl meffia, e1B:emal Barel drives, USB Eirives ami 
any ether similar Elewiees er sterege media. 

• · Rele•.'aat Time Ffame: Oe!eaer 2, 2998 Preseat 

Without prejudice to the rights of any ofTCE. the Province of Ontario or the Ontario Power 
Authority (the "Parties") to require full documentary disclosure in the context of any 
arbitration or other legal process undertaken 'between or amoungst the Parties. 

All parties agoee that the seepe ef Eleeume!!lary Eliseevery ef the parties iaeluaes an;,· and all 
8eeHmeats ia the pessessiea, peweF, SF eeakel efthe parties that are Felevant te: 

I. Prejeet d"'•elepmea! werk by TransCanaEla Baerg;,• L!a. ("TCE"), iaeluaiag witheu! 
limitatiaa, eneFgy pFedHetien estimates, eeastruetian east estimates, budgets, pFejeet 
plans, slfbeaRtFaets anEI eensultiag agreemeRts, eaFFespea8enee witH 
subeea!raetersJeeasul!aats rela!iag Ia the Oakville G8flera!ing S!atien ("OGS"); 

2. 

J. 

4. 

Pregress ef develepmeat en the OGS prejeet, iaeluaiag wltheut limi!a!iea prejeet s!a!es 
rep arts, and buaget ana seheElule upaates; 

Charges ana ees!s fer d<Welepmeat werk perfermed ay TCE, iaeluaing deeumeats 
Fefleeting TCE's east estimates, matefial ana ef{lfipmeHt puFekases, laBear eests, sef\·iee 
eaBtFaets, aveffieaEI anelpFef.its in eeliDeetiaH with tfle OGS pFejeet; 

Tell's allegea easiness eJ<f!eetaney wl!h reSjlee! Ia OGS J*Bjeet, ine!uamg wl!hmi! 
limitatieH, pFajeetiaHS, faFeeasts anEl estimates afva}ee BfVffiFl::; 

LEGAL_l :22287002.4 
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3. All !lel!fteial meEiels Hsea b)' TCE ie eeeeee!iee with their prepesalle the OPA fer the 
Selithwest GTA R:F-P is e3mel feFffiat, eeffij3lete vl'ith all BfleFative sells, ia eleetFeaie 
fermal; 

6. TCE's aatieipaled tall liability iB respeel of the re•ieBHes """ prellls asseeiated with 

OG8t 

+._I_. _The financing of the Project, the proportion of debt and equity, the costs associated with 
debt and equity, the calculation of the purported "unlevered cost of equity"; 

8. The "replaeemeAt eefltfaet" that TCE allegealy Elftt;ieiFJateS. reeeiving at the enS efthe 29 
year CES eeft!Faellerm. The ealeHiatiee of aa;· easb flews is 2031 Ia 2014 elaimeEI by 
TCE (the allegeEI "residHel easb !lew"); 

9. The EleeHffielllatiea aeEI eaal)'ses relaliag le the aiseeHnlieg of these residHal eash flews 
"""the ealeHialiee of the preselll va!He fer these easb flows; 

..J..G.b._All documentation and analyses relating to the revenues forecasted to be earned from the 
IESO-administered markets and the variable costs associated therewith (including 
ancillary market revenues); 

.J-hJ,_ The expected physical heat rate and capacity of the OGS facility over the term of the CES 
contract; 

~~The assumptions made with regard to future HOEP, pre-dispatch prices, and natural gas 
prices and actual pricing used in the OGS financial model for HOEP, pre-dispatch and 
natural gas; 

H.LAII supporting documentation relating to fixed and variable operating and maintenance 
costs ('~O&M costs") for the OGS facility. including any Operating and Maintenance 
f"O&M") Agreements. 

14. The 13lanne8 maintenanee, refli.Fl3ishmeat anei eleeemmissiaRing aetivities for the 008 
aaa their asseeiateel sests; 

13. All proj eel aeve!opmelll sehedH!es ana eeaslme!ioe sabedH!es for the OGS; 

-146~A full accounting of all claimed sunk costs, including but not limited to, the costs of the 
gas turbines, heat-recovery steam generator, and steam turbine including invoices and 
proof of pavments; 

_7 • __ The Long Term Service Agreement with MPS Canada Ltd. In addition. all planned 
maintenance. refurbishment and decommissioning activities and their associated costs; 

8. 

9. 

The "replacement contract" that TCE allegeEllv anticipated receiving at the end of the 20-
year CES contract term. The calculation of any cash flows in 2034 to 2044 claimed by 
TCE (the alleged "residual cash flow"): 

The documentation and analyses relating to the discounting of these residual cash flows 
and the calculation of the present value for these cash flows: 

LEGAL_! :22287002.4 
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18. SeeareteEl reveeHe aael ~mense lise items ia the f.inaneial erajeetiens Operatiag anel 
Maint<maRee ("O&M") Agreeme!l\s fef the OG8; 

19. Aetual O&M eests &em ether simi!aF TCE ~Fejeets [l>lete: that this item is net eeffiiaeel 
te the Time FfaFae ef Oeteller 2, 2998 preseRij; 

29. Strategy fer effeAeg the ereeleetiea ef eeergy in-te IESO Aelmieistereel Market versHs 
revenue and e:J<eee.ses fer eootme-te8. eRergy; and 

U:--The assumptions made with respect to the forecasted price of carbon. 

LEGAL_ I :22287001.4 





Crystal Pritchard 

From: Michael Killeavy 
Sent: Tuesday, December 13, 2011 10:01 AM 
To: 
Cc: 

Dermot Muir; Serge Imbrogno; Andrew Lin; JoAnne Butler; Rick Jennings (MEl) 
Michael Lyle 

Subject: RE: v5 Scope of Documentary Discovery OPA re TCE 

This generally looks fine to me. I think there is a typographical error in the last sentence of the preamble- it ought to 
say" ... amongst the Parties." 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario 
MSH 1T1 
416-969-6288 
416-520-9788 (CELL) 
416-967-1947 (FAX) 

From: Dermot Muir [mailto:Dermot.Muir@infrastructureontario.cal 
Sent: December 13, 2011 9:48AM 
To: Serge Imbrogno; Andrew Lin; Dermot Muir; JoAnne Butler; Michael Killeavy; Rick Jennings (MEI) 
Cc: Michael Lyle 
Subject: vS Scope of Documentary Discovery OPA re TCE 

I have inserted a new clause in the preamble. Let me now what you think. 

Regards 

Dermot 

Dermot P. Muir 
General Counsel and Corporate Secretary 
Infrastructure Ontario 
1 Dundas Street West, 20th Floor 
Toronto, Ontario MSG 215 
416-325-2316 
416-204-6130 (fax) 
Dermot.Muir@infrastructureontario.ca 

SOLICITOR/CLIENT PRIVILEGE 

This e-mail is intended only for the personal and confidential use of the recipient(s) named above. If the reader of this e-mail is not 
an intended recipient, you have rece~ved this e-mail in error and any review, dissemination, distribution or copying is strictly 
prohibited. If you have received this e-mail in error, please notify the sender immediately by return e-mail and permanently delete 
the copy you received. 

1 



This e-mail message and any files transmitted with it are intended only for the named recipient(s) above and may contain information that is 
privileged, confidential and/or exempt from disclosure under applicable law. If you are not the intended recipient(s), any dissemination, 
distribution or copying of this e-mail message or any files transmitted with it is strictly prohibited. If you have received this message in error, 
or are not the named recipient(s), please notify the sender immediately and delete this e-mail message. 
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Crystal Pritchard 

From: 
Sent: 

Andrew Lin [Andrew. Lin@infrastructureontario.ca] 
Tuesday, December 13, 2011 2:35 PM 

To: Dermot Muir; Serge Imbrogno; JoAnne Butler; Michael Killeavy; Rick Jennings (MEl); 
Jonathan Weisstub 

Cc: Michael Lyle 
Subject: RE: v5 Scope of Documentary Discovery OPA re TCE · 

If there are no further comments, I will make a clean copy of Dermot's last blackline and send to TCE this afternoon. 

Andrew 

From: Dermot Muir 
Sent: Tuesday, December 13, 2011 9:48AM 
To: Serge Imbrogno; Andrew Lin; Dermot Muir; 'Joanne.Butler@powerauthority.on.ca'; 
'Michael.killeavy@powerauthority.on.ca'; Rick Jennings (MEl) 
Cc: 'Michaei.Lyle@powerauthority.on.ca' 
Subject: vS Scope of Documentary Discovery OPA re TCE 

I have inserted a new clause in the preamble. Let me now what you think. 

Regards 

Dermot 

Dermot P. Muir 
General Counsel and Corporate Secretary 
Infrastructure Ontario 
1 Dundas Street West, 20th Floor 
Toronto, Ontario M5G 2L5 
416-325-2316 
416-204-6130 (fax) 
Dermot.Muir@infrastructureontario.ca 

SOLICITOR/CLIENT PRIVILEGE 

This e-mail is intended only for the personal and confidential use of the recipient(s) named above. If the reader of this e~mail is not 
an intended recipient, you have received this e-mail in error and any review, dissemination, distribution or copying is strictly 
prohibited. If you have received this e-mail in error, please notify the sender immediately by return e-mail and permanently delete 
the copy you received. 

1 





Crystal Pritchard 

From: 
Sent: 

Andrew Lin [Andrew.Lin@infrastructureontario.ca] 
Tuesday, December 13, 2011 3:00 PM 

To: Dermot Muir; Serge Imbrogno; JoAnne Butler; Michael Killeavy; Rick Jennings (MEl); 
Jonathan Weisstub 

Cc: Michael Lyle 
Subject: 
Attachments: 

RE: v5 Scope of Documentary Discovery OPA re TCE 
Scope of Documentary Information re TCE.doc 

Here is the clean copy of what I'll send to TCE. 

From: Andrew Lin 
Sent: Tuesday, December 13, 2011 2:35 PM 
To: Dermot Muir; Serge Imbrogno; 'Joanne.Butler@powerauthority.on.ca'; 'Michael.killeavy@powerauthority.on.ca'; Rick 
Jennings (MEl); Jonathan Weisstub 
Cc: 'Michaei.Lyle@powerauthority.on.ca' 
Subject: RE: vs Scope of Documentary Discovery OPA re TCE 

If there are no further comments, I will make a clean copy of Dermot's last blackline and send to TCE this afternoon. 

Andrew 

From: Dermot Muir 
Sent: Tuesday, December 13, 2011 9:48AM 
To: Serge Imbrogno; Andrew Lin; Dermot Muir; 'Joanne.Butler@powerauthority.on.ca'; 
'Michael.killeavy@powerauthority.on.ca'; Rick Jennings (MEl) 
Cc: 'Michaei.Lyle@powerauthority.on.ca' 
Subject: vS Scope of Documentary Discovery OPA re TCE 

I have inserted a new clause in the preamble. Let me now what you think. 

Regards 

Dermot 

Dermot P. Muir 
General Counsel and Corporate Secretary 
Infrastructore Ontario 
1 Dundas Street West, 20th Floor 
Toronto, Ontario M5G 2L5 
416-325-2316 
416-204-6130 (fax) 
Dermot.Muir@infrastructureontario.ca 

SOLICITOR/CLIENT PRIVILEGE 

This e-mail is intended only for the personal and confidential use of the recipient(s) named above. If the reader of this e-mail is not 
an intended recipient, you have received this e-mail in error and any review, dissemination, distribution or copying is strictly 
prohibited. If you have received this e-mail in error, please notify the sender immediately by return e-mail and permanently delete 
the copy you received. 

1 
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List of Proposed Settlement Information 

Without prejudice to the rights of any of TCE, the Province of Ontario or the Ontario Power 
Authority (the "Parties") to require full documentary disclosure in the context of any 
arbitration or other legal process undertaken between or amongst the Parties. 

1. The financing of the Project, the proportion of debt and equity, the costs associated with 
debt and equity, the calculation of the purported "unlevered cost of equity"; 

2. All documentation and analyses relating to the revenues forecasted to be earned from the 
IESO-administered markets and the variable costs associated therewith (including 
ancillary market revenues); 

3. The expected physical heat rate and capacity of the OGS facility over the term of the CES 
contract; 

4. The assumptions made with regard to future HOEP, pre-dispatch prices, and natural gas 
prices and actual pricing used in the OGS financial model for HOEP, pre-dispatch and 
natural gas; 

5. All supporting documentation relating to fixed and variable operating and maintenance 
costs ("O&M costs") for the OGS facility, including any Operating and Maintenance 
("O&M") Agreements. 

6. 

7. 

8. 

9. 

10. 

A full accounting of all claimed sunk costs, including but not limited to, the costs of the 
gas turbines, heat-recovery steam generator, and steam turbine including invoices and 
proof of payments; 

The Long Term Service Agreement with MPS Canada Ltd. In addition, all planned 
maintenance, refurbishment and decommissioning activities and their associated costs; 

The "replacement contract" that TCE anticipated receiving at the end of the 20-year CES 
contract term. The calculation of any cash flows in 2034 to 2044 claimed by TCE (the 
alleged "residual cash flow"); 

The documentation and analyses relating to the discounting of these residual cash flows 
and the calculation of the present value for these cash flows; 

The assumptions made with respect to the forecasted price of carbon. 





Crystal Pritchard 

From: JoAnne Butler 
Sent: Tuesday, December 13, 2011 3:16PM 
To: 'Andrew Lin'; Dermot Muir; Serge Imbrogno; Michael Killeavy; Rick Jennings (MEl); Jonathan 

Weisstub 
Cc: Michael Lyle 
Subject: RE: v5 Scope of Documentary Discovery OPA re TCE 

This matches with the notes that I took ... thanks ... 

JCB 

JoAnne C. Butler 
Vice President, Electricity Resources 
Ontario Power Authority 

120 Adelaide Street West, Suite 1600 
Toronto, Ontario M5H 1T1 

416-969-6005 Tel. 
416-969-6071 Fax. 
joanne.butler@powerauthoritv.on.ca 

From: Andrew Lin [mailto:Andrew.Lin@infrastructureontario.ca] 
Sent: Martes, 13 de Diciembre de 2011 03:00 p.m. 
To: Dermot Muir; Serge Imbrogno; JoAnne Butler; Michael Killeavy; Rick Jennings (MEI); Jonathan Weisstub 
Cc: Michael Lyle 
Subject: RE: vS Scope of Documentary Discovery OPA re TCE 

Here is the clean copy of what I'll send to TCE. 

From: Andrew Lin 
Sent: Tuesday, December 13, 20112:35 PM 
To: Dermot Muir; Serge Imbrogno; 'Joanne.Butler@powerauthority.on.ca'; 'Michael.killeavy@powerauthority.on.ca'; Rick 
Jennings (MEI); Jonathan Weisstub 
Cc: 'Michaei.Lyle@powerauthority.on.ca' 
Subject: RE: vs Scope of Documentary Discovery OPA re TCE 

If there are no further comments, I will make a clean copy of Dermot's last blackline and send to TCE this afternoon. 

Andrew 

From: Derrnot Muir 
Sent: Tuesday, December 13, 2011 9:48AM 
To: Serge Imbrogno; Andrew Lin; Dermot Muir; 'Joanne.Butler@powerauthority.on.ca'; 
'Michael.killeavy@powerauthority.on.ca'; Rick Jennings (MEI) 
Cc: 'Michaei.Lyle@powerauthority.on.ca' 
Subject: vs Scope of Documentary Discovery OPA re TCE 

I have inserted a new clause in the preamble. Let me now what you think. 

Regards 

Dermot 

1 



Dermot P. Muir 
General Counsel and Corporate Secretary 
Infrastructure Ontario 
1 Dundas Street West, 20th Floor 
Toronto, Ontario MSG 2L5 
416-325-2316 
416-204-6130 (fax) 
Dermot.Muir@infrastructureontario.ca 

SOLICITORfCLIENT PRIVILEGE 

This e-mail is intended only for the personal and confidential use of the recipient(s) named above. If the reader of this e-mail is not 
an intended recipient, you have received this e-mail in error and any review, dissemination, distribution or copying is strictly 
prohibited. I£ you have received this e-mail in error, please notify the sender immediately by return e-mail and permanently delete 
the copy you received. 

This e-mail message and any files transmitted with it are intended only for the named recipient(s) above and may contain information that is 
privileged, confidential and/or exempt from disclosure under applicable law. If you are not the intended recipient(s), any dissemination, 
distribution or copying of this e-mail message or any files transmitted with it is strictly prohibited. If you have received this message in error, 
or are not the named recipient(s), please notify the sender immediately and delete this e-mail message. 
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Crystal Pritchard 

From: Michael Killeavy 
Sent: 
To: 
Cc: 
Subject: 

Wednesday, December 14, 2011 5:52 PM 
Ronak Mozayyan; Deborah Langelaan 
JoAnne Butler; Catherine Forster; Michael Lyle 
OGS Financial Model .... 

Deb and Ronak, 

We need to regroup on this tomorrow. Evidently, development of the model needs to be 
accelerated. We have a week basically to build a model for the OGS. 

I know this isn't what I told you earlier, but sadly we've been overcome by events. 

I think it's quite possible if we work together and chunk out the work. We can use a lot of 
the generic model you have done already and then link it to the deemed dispatch models we 
already have for SWGTA. 

What we don't know, we will assume. We may need to ask Corinna to use Thermoflow to get us a 
physical heat rate for OGS, but this can be done in parallel with development of the 
financial model. 

Michael 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide St. West, Suite 1600 
Toronto, Ontario, MSH 1T1 
416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 
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Crystal Pritchard 

From: Michael Killeavy 
Sent: 
To: 

Wednesday, December 14, 2011 5:56PM 
'Pivanoff@osler.com' 

Cc: 
Subject: 

'RSebastiano@osler.com'; Michael Lyle; JoAnne Butler 
Fw: OGS Financial Model .... 

Paul, 

There was a settlement meeting at TCE today and it didn't go well. I didn't attend, but our 
requests for information were rebuffed again and again. 

We've been tasked with developing a financial model for OGS (see below). Could we use NERA 
to shadow model for testing purposes? 

Thank you, 
Michael 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide St. West, Suite 1600· 
Toronto, Ontario, MSH 1T1 
416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 

Original Message ----
From: Michael Killeavy 
Sent: Wednesday, December 14, 2011 05:51 PM 
To: Ronak Mozayyan; Deborah Langelaan 
Cc: JoAnne Butler; catherine Forster; Michael Lyle 
Subject: OGS Financial Model .••. 

Deb and Ronak, 

We need to regroup on this tomorrow. Evidently, development of the model needs to be 
accelerated. We have a week basically to build a model for the OGS. 

I know this isn't what I told you earlier, but sadly we've been overcome by events. 

I think it's quite possible if we work together and chunk out the work. We can use a lot of 
the generic model you have done already and then link it to the deemed dispatch models we 
already have for SWGTA. 

What we don't know, we will assume. We may need to ask Corinna to use Thermoflow to get us a 
physical heat rate for OGS, but this can be done in parallel with development of the 
financial model. 

Michael 
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Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide St. West, Suite 1600 
Toronto, Ontario, MSH 1T1 
416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 

This e-mail message and any files transmitted with it are intended only for the named 
recipient(s) above and may contain information that is privileged, confidential and/or exempt 
from disclosure under applicable law. If you are not the intended recipient(s), any 
dissemination, distribution or copying of this e-mail message or any files transmitted with 
it is strictly prohibited. 

If you have received this message in error, or are not the named recipient(s), please notify 
the sender immediately and delete this e-mail message. 
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Crystal Pritchard 

From: 
Sent: 
To: 

Ivanoff, Paul [Pivanoff@osler.com] 
Wednesday, December 14, 2011 7:36 PM 
Michael Killeavy 

Cc: 
Subject: 

Sebastiane, Rocco; Michael Lyle; JoAnne Butler; Smith, Elliot 
Re: OGS Financial Model .... 

Michael, 
As there is an arbitration agreement in place with TCE that contemplates production of 
documents, we could proceed to get the arbitrator appointed and then make the request to the 
arbitrator that the information that we have asked for be produced by TCE. We could then get 
a ruling compelling them to produce. 
Regards, 
Paul 

Original Message -----
From: Michael Killeavy [mailto:Michael.Killeavy@powerauthority.on.ca]~ 
Sent: Wednesday, December 14, 2811 85:55 PM 
To: Ivanoff, Paul 
Cc: Sebastiane, Rocco; Michael Lyle <Michael.Lyle@powerauthority.on.ca>; JoAnne Butler 
<joanne.butler@powerauthority.on.ca> 
Subject: Fw: OGS Financial Model .... 

Paul, 

There was a settlement meeting at TCE today and it didn't go well. I didn't attend, but our 
requests for information were rebuffed again and again. 

We've been tasked with developing a financial model for OGS (see below). Could we use NERA 
to shadow model for testing purposes? 

Thank you, 
Michael 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
128 Adelaide St. West, Suite 1608 
Toronto, Ontario, MSH 1T1 
416-969-6288 (office) 
416-969-6871 (fax) 
416-528-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 

Original Message ----
From: Michael Killeavy 
Sent: Wednesday, December 14, 2811 85:51 PM 
To: Ronak Mozayyan; Deborah Langelaan 
Cc: JoAnne Butler; Catherine Forster; Michael Lyle 
Subject: OGS Financial Model .... 

Deb and Ronak, 
1 



We need to regroup on this tomorrow. Evidently, development of the model needs to be 
accelerated. We have a week basically to build a model for the OGS. 

I know this isn't what I told you earlier, but sadly we've been overcome by events. 

I think it's quite possible if we work together and chunk out the work. We can use a lot of 
the generic model you have done already and then link it to the deemed dispatch models we 
already have for SWGTA. 

What we don't know, we will assume. We may need to ask Corinna to use Thermoflow to get us a 
physical heat rate for OGS, but this can be done in parallel with development of the 
financial model. 

Michael 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide St. West, Suite 1600 
Toronto, Ontario, MSH 1T1 
416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 

This e-mail message and any files transmitted with it are intended only for the named 
recipient(s) above and may contain information that is privileged, confidential and/or exempt 
from disclosure under applicable law. If you are not the intended recipient(s), any 
dissemination, distribution or copying of this e-mail message or any files transmitted with 
it is strictly prohibited. 

If you have received this message in error, or are not the named recipient(s), please notify 
the sender immediately and delete this e-mail message. 

******************************************************************** 

This e-mail message is privileged, confidential and subject to copyright. Any unauthorized 
use or disclosure is prohibited. 

Le contenu du present courriel est privilegie, confidentiel et soumis a des droits d'auteur. 
Il est interdit de l'utiliser ou dele divulguer sans autorisation. 

******************************************************************** 
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November II, 2010 

Al"" Pom:baix 
Presiden~ Energy and Oil Pipelines 
1ransCanada Energy Limited 
450- 1 Street, SW 
Calgary, Alberta 
T2P 5Hl 

Dear· Mr. Pourbaix: 

120AdelaldeStteet West 
Sutte1600 
Toronto. Ontario M5H 1T1 

T 416·967~7474 
F416-96"H94T 
www.~authoiity..on.ca 

Re: Southwest GTA Clean Energy Supply Contract (the ~contract") between TransCanada 
Energy Ltd. and Ontario Power Authority (the "OPA") dated October 9, 2009 

We acknowledge receipt of your letter to the OPA dated November S, 2010. We are of the view that since 
our letter to you deled October 7, 2010, we have engaged in productive negotiations to te?Ch mutual 
agreement to terminate the Contract. We do not accept the assertion in your November 8, 2010 let!er that the 
OPA has repudiated the Contract. 

We appreciate your willingness to move forward on the basis of your October 8, 2010 Jetter, that is, to . 
continue to meet and discuss our request tho! the Contract be mutually terminated, and we would like to 
""press ow· continued willingness to do the same.. 

Sincerely, 

ONTARIO POWER AUTHORITY 

/}~ IJ_ n..::---, 
Per: I,F-'",1 ~ 

~-.-. · -lin :A:n<krsen __ _ 
Title: Chief Executive Officer 



Re: I CB · OPA Co!11J11.unications .... 

CC: DebotahlangeJaap;.JoAnneButlet 
Sent Fri Nov 1916:46:~ 2010 
S1.1bject:RB: ICB~OPAComm~mica:tions. ~ 

Page2of3 

· Michael) I be:1iava there ltave: been ~om~misundezsfan.dings bela I need t~ give.instmctions to .Mifsubish{ today wit& respect 
to exreMing the Leiter Agreement. Could :yOu and Deb please call me·at4!6-869-2133 to discuss? 

11125}2010 

i 

' 
j 

~ 
i 
i 

j 
f 

i 
i 
l 
J 

i 
i 
' I 
i 
I 
I 
; 

' ! 
i 
' I 
' I 
I 

I 
I 
' I 
! 
' l 

. i 
=I-
I ' i i 
II 
J ·} 

{ 
' I 
r 
I 
I 



Re: TCB. OPA Communications , , Page3 of3 

Iltfs electronic message and any attached documents ue inte.nc1ed only for the named addressoo(a). 'Ibis communication from 
TrarisCanada may contain. information that is ¢vileged, confidential or otherwise protected fiom discl<lsute and it must not 
be disciosedt copied, f~ oi distributed without authorlzafion. If you have received this message in. error;, please notify 
the sender imm~diarely and dol etc tho original inessage. Thank you 

11/25/2010 
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Re: TCE- OPA Communications Page I of3 

Teny Bennett 
-----.-~----~-------------- -·. .. .------·--····---------------- --------. 
From; Terry Bennett 
Sent: Friday, November 19, 2010 3:32PM 
To: Deborah Lengelaan; Michael Kllleavy 
CC; JoAnne BuUer;TerriSteeves 

Subject RE: TCE ·· OPA communicalfons _ . 

Importance: High 

Thank you Deb, we vary much appreciate your response 

We will request that MPS allow us to share the MPS Contract vnth you {undsr the provisions of our own 
Confldentiallty Agreement Which I am told our respective lawyers are Working on). 

We believe wa can also obtain a fitm price from MPS for the conversion to tlia fast start. However, the extension 
offer from MPS only remains in place far the mootb of December (wltb a 10 day notice provision) and so the 
cancellaflon fee 'NIIl only remain at 55% untfl that time. The cancellatlon fee for January increases to 75%, and 
!hen to 90% for February. We do not believe MPS w!H agree to hold the 55% cancenation ~e through January. 
so, while we may be able to get a firm price that remains valid throogh to January 31, 2011, the penalty for 
cancelling the contract attar December 21 (accounting for the 10 day noUca period) Will rise slgnlllcantly. 

We believe that we can work together to finn up equipment selection by December 21 and ramaln commlttea to 
the goal of finding a viable replacement project that provides the highest valuelo Onlarla ratepayers. 

1 have cop led Tam Steeves on this email as she Is the main contact with MPS and can correct or clarify any oftha 
points I have made here. 

Regards, 

Teny 

~------··---------~------~------------------~-----...........-------.. ···----.. ---

-Orlgino!Message- •.• 
From: Tetty Bonnelt <terry_ beonett@transcanada,com> 
To: :Michael Kilieavy 

11/25/2010 
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Page I of I 

Teny Bennett 
----- ...... -~·-·-.·~---•P_,_._,.--.-- -;------ ___ ,.. ----------··----·------...------ - -··· _-..... 

From: 
Sent: 

To: 

Cc: 
Subject: 

i'eny Bennett 
Thursday, November 18, 2010 4:25PM 
'Deborah Langetaan'; 'JoAnna c. Butler QQanna.buUer@powerauthority.on.ca}'; 'Michael 
KiReavy (michael.kil/eavy@paweraulhorlfy.on.ca)'; 'Amir Shalaby 
(am~.shalaby@powerauthority.on.ca)~ 'Ben Chin' 
Chris Breen; Karf Johannsen; Terri Steeves; Teny Bennett; John Mikkelsen 
Equlp~nt Supply Contract and related contracts belween TmnsCanada Energy Ltd., and MPS 
Canada, Inc. (!he 'MPS Conlracl") 

Importance: High 

Further to our recent meetings and telephone calls, we have adv.lsed you that ·rcE has the right to 
terminate the MPS Contract by notice given on or before November 19,_2010 upon payment of a 
termination payment equal to 50% of the contract price payable under the MPS Contrac~ as per the 
MPS Letter Agreement senfto you October 29th. 

Under the cwrent terms of the MPS Contra~ after November 19, 2010 the larminaijon payment under 
the MPS Contract Increases to 60% of such contract prlca provided that notice of termination is given 
on or before December 21, 2010. As'we have discussed, MPS has proposed amending the MPS 
Contract to reduce the termination payment due tor termination altar November 19 and on or before 
December 21 to 55%. Termination of tile MPS Contract after December 21st will trigger a substanHal 
lennlnation payment (75% of !he con1rsct price) which may be avoided if the OPA and TCE reach an 
agreement on an alternatiVe project. 

In light of the ongoing discussions regarding a viable alternative project, TCE is of the view that it would 
be Imprudent to terminate the MPS Contract at this lime. Accordingly, unless dlracted to do otherwise 
by the OPA before noon EST on November19, 20"10, TCEwiU not terminate the MPS Contract by 
November 19, 2010 and will accept MPS's proposed amendment. TCE trusts Ilia! the OPA conpurs 
with this decision. In the even! TCE and the OPA do nat reach agreement on an alt'!rnaUva projec~ 
any costs incurred by TCE as a result of the terminatlon of the MPS Contract shall form part of any 
damage claim which TCE will have against the OPA tor termination of the OGS project 

Regards, 

Terry 

11125/2010 
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you wish that TransCanada not proceed with any component of the above termination pl~n. 

Regard•, 

Terry 

11125/2010 
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Page 1 of2 

Terry Bennett 

From: 1 erry Bennett 
Thursdijy, November1a, 2010 3:50PM 

' 
Sent 
To: 1Deborah Langelaan': 'JoAnna C. Butler (ioanne.butler@powerauthority,on.ca)'; 1Sen Cf'Jn'; 'Michael 

Killeavy (mlchael.killeavy@powerauthotlty.on .ca)'; 'Amt Shalaby 
(am~..shalaby@poweraulllortty.on.ca)' 

Cc: Karl Johannsen; John Mikkelsen; Terri Steeves; Chrfs Brean: Terry Bennatt 
Subject: RE: Meeting follow-up 

Deborah, as per my earlier email copied below, TransGanada has been in discUssions with the Town of OakviRe 
with respect to terminating the actions noted bafow. We have now reached a tentative seUiament agreement with 
the Tovm and I am pleased to report that the settlement cosls are coming is just below $5001<. You will recall 
that we provided an earlier estimated range of $400K to $900K 

Both parties have been urged by Juslice Echlin to settle this out by noon tomorrow, so we plan on leiHng lhe 
Town knoyt we will accept lhe settlement first thing tomorrow morning. The final amount of the settlement wiD be 
subject onry to confirmation of some costs. 

!trust this Is sa11sfactory to the OPA and unless we heerfrom you otherwise, wnr proceed a8 ouiRned. 

Regards, 

lorry 

----···-....·-···---··---------... --------------~-------·-------- .... --- ... --------
From: Terry Bennett 
Sent: Tuesday, October 19, 201.0 8:02PM . 
To: Deborah tangelaan; JoAnne C. BuH~r (joanne.)mtler@powerauthon1y.on.ca); Ben Chin; Mlchaell<illeavy 
(michael.killeavy@powerauthority.on.ca); .Amir Shafaby (amir shalaby@powerauthon1y.on.ca) 
cc: l<llrl Johannsen; John Mlkl<elsen; Terri steeves; Chris Breen; Ann Greflund 
Subject: Meeting follow-up 

Deborah, further to our discussion lodey, consistent 1Yllh the OPA cfrrecliV& to cease actlviUes In connoctlon with 
ths Faclf!ty, Transcanada Is currently considering the following actions to terminate its proceedings at Superior 
Court and the Ontario Municipal Board: 

1. "The discontinuation of its Applications In Ontario Superior Court to quash tl1o Town of Oakvillelntertm 
CQntrol By-law, The Town of Oakville Official Plan Uvabla OakvUie (Oakville By-law 2909·112) an~ the 
Town of Oakville Health Protection and~ Quality By-law (Oid<VIIIe By-Law 201().()35) 

2. TransCanada wil_l no! appeal to the Ontario Municipal Boa!U the new bylaws passed by the Town of 
Oakville with respect to planning requirements for power genamUon facilities passed on September 27, 
2010 (By-laws201~·151, 2010-152and2010-J5) · 

3. TrensCenada will wlthd!aw r.s appeals to the Ontario Munlc:!pal Board with respect to fh~ rejeolion its site 
pran appJ!caUOn and its rejection by the COmmittee of Adjustment of its appHcaUon for minor variance~ and 
the extension of the Interim COntrol Byfaw. These appears were combined with Fon:f Canada's appeal of 
the re]ec:!lon of its appficaflon for consent to sever the lends at 1500 Royal Windsor Drive In Oakville; at 
this time, we do notknOYI if Ford wiR proceed wit'l ifs appeal. 

4. TransCanada win withdrew lis Moffon for leave to Appoal (Court File No. 619-GS) the <lactsion of the 
On !arlo Munfc:!pal Board (Decision PLOS0414) from December 4, 2009 

Note that these actions mey.result In Transcanada being requtred to pay soma or all of the Town of Oakville's 
legal costs · 

Please ret us know at your earliest convenience, but no later than 12 noon Thursday October 21, 2010, sho~l~ 

11/25/2010 



November 8, 2010 

MI. Colin Anderson 
Cbiefl!Xecutive 0~ 
Ontuio Powex Authority 
120AdelaideStreetWest, Suite 1600 
J"oronto, Ont.uio M5H 171 

.Dear Mr .Ande~son: 

TransCanada 
In business to deliver 

Trans( anada torporati'on 
450-15-,SW 
C~g"J', All TZP SH 1 

tel {403)920:2122 
fa>< (403)92().·2410 
em aU alex_poutba~transcanada com 
web yom.trang:anada rom 

Alex Pombaix 
President, Energy & Gil Pipelines 

Re! Southwest GTA Clean Energy Supply Contract (the "Contract") between Trr.msCanaela Ettergy 'Lt4 
and Onhltio Powl!l.Autboiity dated Octobot 9,2ll09 · 

As you :know, on Octobet 7, 2010, OPA notified fumsGanada Energy I td that it would not proceed with the 
Con!ract, the ef&ct ofwhieh was to repudiate the Conlract. OPA also acknowledg<d thatTCB was entitled to 
lis reasonable damages, indndillg the financial value of the Con!Iact. In a without ptejudice letret dated 
October 8, 2010, TCB acknowledged OPKs October 7"' letter and e.pressed its willingness to initiate 
discussions on ait efficient and economical wind-up of !he Conttact woik TCB looks fotWl!Itl to continuing 
to meet and proceeding on the basis ofits October 8, 2010lettei 

In the intetnn. TCB wishes to confum its acreptance of the OPNs tepndiation of the Coutiact teE 
continue> to Ieserve lis right to sue the OP.A and others for damages should OUI settlement negotiations not 
proceod satisfactotily 

Sincetely, 

e.gyLtd 
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Page lofl 

T eny Bennett 
-------~--.--·····---·--- ----- _,_ ___ ------···------------------·-· -----·--- ·--
From: Teny Bennett 
Sent: Monday, November OS, 201012:01 PM 

To: 'Deborah Langelaan• 

Subject: Meeting follow-up 

HI Deborah, thanks again for meeting wllh vs on Friday. I wanted io briefly summariZe the main conclusions and 
take-aways from the meeting to ensure wa have a common understanding 

Conclusions: 

• That rransCanada and the CPA agreed lhat utlllzlng lhe Mitsubislil G class machine was preferred over a 
change !o lhe Mitsubishi F class machine" given lha benefits of the G class machine related to heal rata 
and output r~laHva to MPS's F class machine. In additlon, a switch out !o tho F class machine wculd likely 
result In slgniRcant cancellaflon costs. 8oth parties therefore agreed that lhe F class machine would be 
eliminated from further oonslderafion. 

• That TransCanada and the CPA agreed that uUJizlng the Mltsublshl G class machine with fast start 
capabifity seemed to offer incf13ased flexibHitywith only minor pena!Hes for heat rate and performance. 
Terri Steeves undertook to provide additionallnformetton on minimum tum down, start time and ramp rata, 
as wen as the rost to switch to the fast startoptton and to provldo thatinformation totha OPA by 
Wednesday, November 10. At that point, the OPA (Amlr) would reach outlo tho tESO and Hydra One to 
see if there were any concerns regarnlng locating power generaHon in the area. 

• After reviewing several potential sites, TransCaneda and tho CPA agreed !o focus on the Soxwood Drlva 
site as offering the best potential for the altamaUva project TransCanada agreed to startstakehold"er 
outreach activities as soon as pracUcalfy possible.. 

Deborah, J believe lhasa are the major con~lllliions and take-aways from tha meeting. Please let nie know If I 
have misinterpreted any of the above 

Regards. 

Terry 

ll/25/2QIO 
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From: Chris Breen 
Sent: Thursday, November 04, 2010 12:22 PM 
To: Ben Chin . 
Cc: deborah.langelaan@powerauthotrry.on.ca;joanne.liutler@powerauthority.on ca; 
michael.kllleavy@powerauthority.on.ca; Terry Bennett 
Subject: CONFiDENTIAl AND SUBJECT TO COMMON INTEREST PR!VIJ.EGE 

Ben, 

CONFIDENTIAL AND SUBJECT TO CO:MMON INTEREST PRIVILEGE 

Here is a listing of current comt and OMB matters and issues relating to the 
Oakville Generation Station and TCE planned actions. 

Application to Quash PM By-law and IcBL- ICE proposed to the 
Town's lawyers that we give up the Dec 20-23 conrt dates and adjourn 
sine die (indefinitely); I own refused. Presiding Judge has asked Town 
and TCE to resolve in the next 1 to 2 weeks, failing which, he will 
reluctantly consider submissions. Our lawyers Will slllrt disc~ions with 
the Town this week on a possible discontinuation ofthe Applications if the 
Town wonldagreeto no costs, qnthe basis that the Province's actions 
have triggeied the discontinuation. We expect that the Town will insist on 
receiving at least some oftheii costs. If the parties can't agree, the matter 
will be decided by the pr~idiug Judge by the end ofNov=ber. · 

TCE's counsel believe that ICE is not prejudiced by dropping tho 
Applications, Ford might try to argue that tho ICBL Application is part of 
TCE's obligation to get appropriate zoqlng for a power plant on the Ford 
site; TCE's view is that Ibis is not the case. Counsel advises that TCE has 
the better argument and that there is only a slight risk of Ford Winning on 
lhe matter. TCE is therefore prepared to discontinue the PM by-law quash 
and all of tho ICBL related matters. 

Divisional Ct Application for Leave to Appeal original OMB decision re 
ICBL- aqjownedsine die. For now, we will leave this as is. 

OMB Appealre: Site Plan: Minor Variance: ICBLExtension 
combined with Ford's appeal're Severance-Nov 1 pre-hearing adjourned 
to .Jan 28,. We intend to continue with the Minor Varillnce (required by 
the Ford Option Agreement) but d.rop the site plan (we can always 
reapply) and tho ICBL extension appeal (as noted above, moot with the 
new by-!aw passed, subject to the comment above re possible Ford 
argument tbat mattei· should be continued). We expect Ford to continue 
with their severance appeaL 
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Attachment 1 
Project Options 
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475MW 
2015 Jan-14 •9DOMW 

C/CJun-2017 I 
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I 4SOMWx2 
May/Jun ... ' Jun--13 SCR 

2015 ' J 
5/CMoy/JUXt-
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·4SOMW>a C/CJUn-2017 i 
900MW I May{Jun- I 2015 ; Jun-13 SCR 
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l l :!Sppm 3XS/C F3 SOOMW 
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Remarks 

GAC Fast lnfbrmation IS required within 
20days. 

CC Fast ts not requited. 

:Potential for :Single Shaft subject to capaclty 
of Ouctfi'nng. Could be one ortwD.sites. 

GAC Fast infonnation is req1.uret1 within 20 
davs-

Single Shilft Capacity for Duct A'rtng lS 
requned. 

Or'I'!Ju\~1 Specificatfon 

GAC May/Jun· I I 2xS/C 475MW Jan-14 1Sppm \ I Fast i i 20l.S 
\ 

•tlote:Aillntonuai.ion provided horeln Is Pl'eliminarv lll\dsubje<tto dlango. 
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If the foregoing acowatolyrefioots !he undetstandlng arulagt~etnenfs of'!lnpplier aad 
Purchaserwilh1'08peot to tl!e subject mattet hereof;pleasolndloateyoursssont by having a duly 
aulhorlzed!Opresentat!vo ofSuppliercountezsign below andralutn ono dt!plicat<> original of Ibis 
Lettot Agreement to Putcllaser. 

Accepted this 29"' day of October, 2010, 

MPSCa:na~a,'rn . . 
-~ 

::.-~.Itt ~------

Iiao: Prosldent 

TransGanada Elt<lgy Ltd 

B~~3-
Name: Teuy Bonnett 

T!Uo: V!co P<esident 
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Ftnthennoro, l'lllthaset agrees to work exoluslvelywithSuppl!et andSuppHeragrees to 
coop01atS with.Purohaset:fut:ft11nWlillg the heatlOOOVll<Y ole~ genetatom and steam tuxbino 
gelletlltm;!,if suchequlpinent isroqafreQey suc1! aUelltalive projeot(s). Forgtealet c!Mity, the 
Patt!asagreo that the obligations to jdenfili' an allomative projebt(s) and to wodcexo!..;Y1llywifh 
Ollch othetfor the ftlmlshlng of tho beat reoavery steam generaJom and ~team uub!no ge.nemtots 
shall teunlnalo if the Conttact fs tenninaled. 

3. Defined 1 etms Cl!pitalll:ed tellns used but not defined.horelnshal! nave lhemeonlng 
given them in the Contract. 

4. Othet TetmS and CondiUoi!O, Bxcopt,. _..,rysetfbtfhhereii>, tb!s Lettei Agrement 
shall not by implication or othetwiselimit, impair, aonstitulo a waiver oJ; <>< othelwiso affect tho 
lights andreoiodies ofeltl1orpartyto tho Comet, not al!or, mo~ amend odn llllfWoy affect 
anyoffhe tetms, condil!oos, obligallons, cov6Dants or agreements contalncdin the Con~t, all 
ofwh)c1isball oonUnue and temoln In full fb1ee and offeot 

5. Goyet11ing Law. Ihis I.e«et Agreement sballbo, fb1 all;purposes, gcvetncdbyand 
eons!tued ln aocOJdanco with tho laws ofihoProv.inoe ofOntarlo, axc!uding 11&1ules govomlng 
conflicts oflaw. 

5 Hnili!! Aereomanl This Letter Agreemonlxepresonta tho entire agreement and 
ut!det<t!!llding of tho Patties with respect to the am.endmeilt and modi:ficotion of the ContlaOI on 
the sullJectholeol; and sopemedes all pdot·orOO!IImpomneous discussions, Wldemlandin~and 
Ugtl!Olll6nfs betweeu the Partiu with I8SPCOI !homo. ' . 

1. Amand!nento lnwrlt!ng. No cn.n,g.;, amendmentormaditl.caffon ofthtsl.ettex 
Agtl!Oment shall be valid or binding 'DJ!OD tha Parties unless S1lllh clllmge. omendment or 
modilicnfion shaD be in wiitingand dalyoxeouted by both Fatties. 

8. Countei!IM!l!l Sl!llla!ures. This Letter. Agreement:ma.ybe OJ<emJted in llllfnu!Jlber of 
caUllte!pi!I!$, eaoh ofw:hlch sba!l be deemed an otlglnal, 1llll all ofw:hloh together shsll coli.<tl!ute 
- ~enl Any signaturcpsgeofllllf suchcoun!elpatt, ox any olecttonlo JllcShnllo tflereol; 
may be at!ached;>t BJlpellded !o llllf other coUllte!pmito completo a!lllly exeoured coUllte!p~l of 
tbls Lettet .Agiooment. Any eleclron!c :Jacsimile tre.1lsal!saion of any signature of a Psey shaD be 
deonted an<>.tlg!na! ond shsll bind suohFarty. 

9 Confident!aJil!;;.. lbe Pal ties agttoll!a!nailherParty Bhall mselose the contentS oftllis 
Letter Agreement to any !biro W!YWithaut the pilot wrilto!t consent of the other Patty; p10vlded 
tbat Ptm>haser may disolosi> the contents of this Lotter Agwemenl: 1o the OPA. 

[llEM!INDllR OFPAGE1Nil!NIION.U.LYim?IliLANKJ 
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October 29, 2010 

MPS Canada, hto. 
Royal Bank Plaza, South Tower 
200 Ba.Y Street, Saito 3220 
Toronto, ON Cana4" M~ 2Jl 

Attollflon: Shio!cbi Ueld 

~ ~ TransCanacla 
In busmessto deliver 

Equipment Supply Conbot 116519 dated July 7, 2009 befWeOlt Ttansc...da 
Energy Ltd BDdMPS Conado, fuo (!ho "Contract") 

Dear Mr. Uold, 

Ibis letter (this "Letter Agreement") Is ln!anded to set f01!h cetta!n agteemenls, under&tsndinijll 
IUld ooinmitmeuto between !l1UISCeuada Bnetgy Ltd. ("l'••~:ha$er'') and MPS Canado,Juc. (tho 
"Soppller'? .regarding the Conlnlcl 

1. Background Putobaset has beeninfotmed by the Ontario PowerAulhodty(tho "Ol'A") 
that ll!n Project will not proceed fotWllldbi!Sed on the =nt site location designated in the 
Contract. OPAhaste!JU"SSed PUIVhaser's ooopemtion to seek a viable albmlatiYe site oxmultiplo 
sites in o1d01 to ~vold, at this time, pa)/lllg cancallationfees eud coSts.lnoludittg Suppliet's 
1'enrunationl'ayment A!lachment.l cont<dm a list of tho potential nltemativo projects and 
potollfial oonfiglm!lioi:Js that Tmnsc.aada will pur~ wWl OPA Therefore, PU11:haserhote&y 
suspends Supplier'• Wolk offi:ofivo :Unm.dialol;y111l!il Noyembez SO, 2010 . .As a ro•nlf of suoh 
suspension, lho SclledtlltJd DelivetyDatos will be !edefinedsndBDYamounts de!erm!nedln 
accardancewJ!hAI«clo 14 will be paid. 

2. Commflment Tho Partlos agtee to amend the amount of tho tennlnaUon payment 
lnaludedin the Canoollation Sohei:I!!.le In Appendix VI, "FS)'lliOitand. Cancello!ion Schedule" for 
tho datethsi conesponds to "Moo1fh.l5" orNovomber 2010 JlOm ''55%" to "SO%.'' Tho Partle1 
agr:eoto cooperate wilh each. othet end use al!I .. somwle good fidfh ef6>.tls to idenli:l'y a viable 
alletnat!ve pro.!eot(s) Tim l'artles shall provide upda!odlnfonnntlon to each othet ••g1!1dinlithe 
progress ofsolect!ng attal!e!natl'voprojeot(s) and meet no later thsnNOVOlDbol' 19, 2010 to 
further discuss the ongolng <!atas <>f 1111 altemat!vo projeot(s). Sopplior agreej to provide 
lnfoima!lon to l'arobaser to support i!s effi5rts i11lden!if.Y an al!elnat!ve .(l!Ojeot(s) with the 
oon:tiguzation !IS Hstedin Attoohment 1. Upo.n idenli!JlDg an oltmnativo projecl(s)ond site(s), the 
Pa;tie• shaUineet on a 10gU!arbas!s to identifY and agtae upon_ tho chango• w the Conll•otbased 
upon tho al!ernativo projeoi(s), including without limltationclianges to the O<Jl!lpment de!ivmy 
sohedules and ped'ormanoe !iuanmtces baaed upon tho con!lgutllllon of the altetnat!VOJ)roject(s). 
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T eny Bennett -·--·--····-- .... -- -···,..~··· ·-·- . ·--....... - -~--·~--~ ~- _____ , ___ , ____________ , _________ ... ,. ----- ... __ ..,...,. 

From: Terry Bennett 
Sent Tuesday, November 02, 2010 12:40 PM 

To: DebOrah Langefaan 

Subject: MPS L alter Agreement 

Attachments: MPS letfel Agreement Oct 29_2010.pdf 

Deborah, as a follow up to.the call between lhe OPA and TransCanada last Friday, I am attaching the Lal!er 
Agreement between Mitsubishl Power Systems Amerlcas, Inc. (MPS) and Trans canada Energy Ltd ~TCE) 

As communicated to the OPA earlier, the options available to tis wllh respect to !he MPS gas turbines were to . 
either terminate the contract and faca the cancellaBon charges of approximately $92 million (45% of the value of 
the contracQ, or to a now the contract to continue into November. with the corresponding canCellation fsa 
increasing to approximately $106 million (or 55% of the value of !he contract). 

TCE was successful in negotiating terms wlthMPS with thefalkiwing provisions: . 
• Allow the con!ract to continue, but ron back the cancellation fee to only 50% of the italua of the con!ract tor 

the month of November · 
• MPS agrees to work with rCE to supply equipment changes far an alternative project- Including a fast 

start option on lhe G machine and the option to supply an F class machine . 
• MPS has exclusiVe rights lo supply !he balan\"' of the equipment for the p9war island, Including as 

necessaJY, the steam turbine and HRSG, If the evant the configuration Is a ciJmbined cycle. 

As discussed and agreed to on our call with the OPA last Friday aftemoon, with the OPP:s consent and 
agreement; TCE executed the leiter Agreement with MPS o~ Friday (Ocbber 29) whfch allows us additional time 
to Identify a viable alternativa sits · 

The agreement com mils us to meet with MPS no taler than November 19 to delennin~ whether and/or how to 
proceed beyond this interim agreement 

We look forward to a productive sessron on Friday 

Regards. 

Terry 

11125/2010 

I 

r 
i 
I 

I 
' ! 

·-
[ 

I 
i 
I 
i 
! 

I 
' 

t-
1 



Page 1 of 1 

Terry Bennett 
··----·- ----~- ---- -- ------ .. -·---...-.. ______________ ,. -·· ,,.. ___ ,. ____ ~--

From: Terry Bennett 
Sent: Thursday, October21, 20104:00 PM 

1 c.: Deborah Langelaan; JoAnne C, Butler Ooanne.buUei@poweraulhorily on ca); Ben Chin' 
Cc: Finn Grefiund; Karl Johannsen; Chris Breen; T err\ Steeves 
Subject MPS Updale 

Confidential and Without PreJudice 

Deborah, we wanted to keep the OPA updated on out discussion with respect to the gas turbines. Below Is a 
brief summary of where we are. 

As discussed at our Tuesday meeting, Transoanada is attempting to determine what options are available with 
respect !o the purchase of the two Mi!subishl GAC combustion turbines. 

The two options that TransCanada Is pursuing are the vlablllly of third party sale and re-negotiating the tenms of 
the MPS Agreements to support the needs and limeframe of the OPA. 

FiJSt viability of third party sales, Transcanada has contacted Thomassen Amcot lntematlonal to get an opinion 
on the a~ liable market for re-sale. 
Timerrame: by December 31,2010 
Consequence; Below market value prioo 
Market Assessment currently there Is little or no market, potenlial projects, In North Amerlca. li discount were 
significant. a large utility may consider early purchase and storage for a future project Discount Is made higher by 
\he recent softening of the equipment mar'<et, which would result In new equipment being less expensive \han the 
purchase price of our equipment 
Key Consideration: for any potential buyers include assignment language~ payment and delivery tenns, as wall as 
LTSA obligations. . 
Update: TransCanada intends to set up a meeting with TAl the flrst week of November In case this option Is 
pursued~ 

Second, re.negotiate terms with MPS, TransOanada has requested such changes as delayed defivory, equipment 
swap, MPS credit and 60 day suspension without ham1 · 
Timeframe: October 31,2010 I Oecember31, 2010 
Consequence: Significant and escelating cancella«on provisions or in the future equlpmant storage and double 
handling costs 
Assessment To date MPS has not been receptive to our requests. lhe request to allow for delayed delivery, 
equipment swap or MPS credit was declined, though we are not adverse to asking again if we had a more specific 
ask that Is supported by the OPA. Our second request for a no-harm 60 day suspension has not received much 
.support, but we are continuing to pursue and have offered to meet with MPS andf or MltsubJshlln Orlando, FL or 
Japan, at their convenience. MPS understands that we are looking for resolution by1ha end of October, prior to 
the next step up of cancellation charges. 

Thanks, Terry 

11/25/2010 
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Terry Bennett 
_, _ __,_ _____ ,.,_ .. .,.._ . .., _____ ~-· .... -- .,_...., .. ..,.. . ...,.. ____ ---~ --------- --·-------··---·-·------------- ·----~·-· 

From: 

sent: 
T'o: 

Cc: 

Teny Bennett 

Tuesday, October 19, 2010 6:02PM 

Deborah Langelaan; JoAnne C. Butler Qoanne.butle~powerauthoti!y.oJLca); Ben Chin; Michael 
Kllleavy (michael.killeavy@powemuthorlty.on .oa); Amir Shalaby 
(amir.shalaby@powerauthority.on.ca) 

Karl Johannson; John Mikkelsen; Terri Sleeves; Chris Breen: Finn Greflund 
Subject: Meeting follow-up 

Deborah, further to olll discussion today, consistent with the OPA directive to cease actlvme8 in connection with 
the Facility, Transcanada is currently considering the following actions b:l terminate Its proceedings at Superior 
Court and tha Ontario Municipal Board: 

1. Tha discontinuation of its Applications In Ontario Superior Courl to quash the Town of Oakville lnlerim 
Gonlrol By-jaw, The Town of Oal<vnte Official Plan Livable Dal<vifie (Oal<vltte Sy-Law 2009-112) and the 
Town of Oal<vme Health Protection ana Air Qualify By-Jaw_(OakviUe By-Law 2011).{)35). 

2. · TransCanada will not appeal to the Dnterio Municipal Boaid the new bylaws passed by lha Town of 
Oakville wnh respect to planning requirements for power generation faclll!ies passed on September ZT, 
2010 (By-laws 2010..151, 201Q-!52and 2010 .. 15) 

3. TransGanada will withdraw f1!l appeals to the Ontario Municipal Beare! wilfl respect to the rejection Its slta 
plan appllcatlon and its rejection by the Committee of Adjustment of Its application for minor variances, ancl 
the extension of the Interim Control Bylaw. These appeals were combined with Ford Canada's appeal of 
the rejection of Its application for consent to sever the lands at 1500 Royal Windsor Drive In Oal<vnle; at 
this time, we do no! know W Ford will proceed with Its appeal 

4. TransCanada will withdraw its Motion for leave to Appeal (Courl File No.. 619-o9) the decision of the 
Ontario Municipal Board (Decision PL090414) from December 4, 2009 

Note that these actions may result in TransGanada being required to pay some or all of the Town of Oakville's 
legal costs. 

Please let us know at your earliest convenl~nce, but no later t)'!an 12 noon Thursday Octqber 21, 2010, should 
you wish thai TransCanada not proceed with any component of the above termination plan. 

Regards, 

Terry 

11/25/2010 
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Terry Bennett 
---"-"--~"""'"'""*'-'., .;.;...__,.--~.._,..·---...--:-:-~··-~--

From: Terry Bennett 

Sent: Tuesday, October 19,2010 6:02PM 
To: Deborah Langelaan; JoAnne C. Bul!erQp<~n~e;~u~erJijlp<iweraufh9iity.on.ca); Ben Chin; Michael 

Kllleavy (mlchael.~llleavy@powernuthortly.on.ca); Amlr Shalaby 
(amlr.Shalaby@powera)Jthorlly.on.ca) · 

Cc: Karl Johannson; John Mikkelsen; Terri Sleeves; Chrts Breen; Finn Greflund 
Subject! Meeting follow-up 

Deborah, further to our discussion today, consistent wllh the CPA directive to cease activiUes In connection wllh 
the Facility, Transcanada Is currenUy considering lhe following actions to terminate its proceedings a! Superior 
Court and the Ontario Municipal Board: 

1. The discontinuation ofits Applications In Ontario Superfo~ Court to quash the Town of oakville Interim 
Control By-law, The Town of OakVille Official Plan Livable Oakville (OakVille By-Law 2009-112) and !he 
Town of Oakville Health Protecllon ani! Air Quality By-ra.w(O.akyllle 8Y-~·2010-0S5). 

2. Transcanada will no! appeal 'to the Ontario Municipal Boar.d tM.n~\Y bylaws passed by lhe·Town of 
OakVIlle with respect to planning requirements tor P9Wergenerat1an facilities passe'd on September 21, 
2010 (By-laws 201 o-151, 20.1Q-152 and 2010-1.51 · 

3. TrailsCanada will withdraw Its appeals to tho dntario Muri!clpal Board 1'1iih respect to iho.rejecllon Its site 
plan application and its rejection by the Committee ofA<Jjustii)ent oUts appllca«on lor mli10r variances, and 
lhe extension or !he Interim. control By)aw. These appeals were combined wllh Ford canada's appeal of 
tha re)ecl!on <if its 0ppllcaUon. for consent lo sever lhe lancts at 1500 Royal Windsor Drive In Oakville: at 
this time, we do no! know If Ford will proceed will\ Its appeal. 

4. TransCanada will withdraw ils Motion for leave !o Appeal (Court File No. 619-09) the decision of the 
Ontario Municipal Board (Decision PL090414) from December 4, 2009 

Note that these actions may result In TransCanada being required to pay some or all of the Town of Oakville's 
legal costs. 

Please let us know at your earliest convenl~nca, but no later !)lan 12 noon Thureday Octqber 21, 2010, should 
you wish that 1ranscanada not proceed with any component of the above termlnatlon plan. 

Regards, 

Terry 

1!125/2010 
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Terry Bennett ........ ____ ;... .. ,.,._ ..... ...,.,-;:"'----~--~----:.~.:.-- --.-·-.- ... ~ ...... -------:--· ........ .,.._·~--·--· 
From: Terry Bennett 
Sent: Thursday, October21, 20104:00 PM 

To: Deborah l.angeJaan; JoAnne C. Butler ijoanne.buUer@powarauthority.on.ca); Sen Chin' 
Cc: Rnn Greflundi Karl Johannsen;· chris Breen; Terri Steeves 

Subject: MPS Update 

Confidential and Without Prelud!ce 

Deborah, we wanted to keep the OPA updated on our discussion with respect to the gas turbines. Below Is a 
brief summary of where we are. 

As discussed at our Tuesday meellng, TransCanada is attempting to determine what op!lons are available with 
respect to the purchase of ~he two Mltsublshl GAC combusUon turbines. 

The two options that TransCanada Is pursuing are the viability of third party sale and re-negotiating the terms of 
the MPS Agreements to support the needs and timeframe of the OPA. 

Firs!, viability of third party sales, Trans Canada has contacled Thomassen Amcot lntematlonallo get an opinion 
on the available market for re-sale. 
Timeli'ame:.by De.comber 31, 2010 
consequence: Below market value·prlco. 
Market Assessment·Currenl!y thera Is little or no market, potential projects, In North America. If discount were 

·sig"nlflcant, a !Srg:~ titlllly ~ay consider early purchase and .storage for a future project. Discount Is made hi ghar by 
lha recent softening of the equipment market which would resUlt In new equipment being less expensive than the 
purchase Price of our equipmenL 
Key Consideration: for any potential buyers include assignment language, payment and delivery terms, as well as 
L TSA obligations. 
Update: TransCanada intends to set up a meeting with TAl the first week of November In case this option is 
pursued. 

Second, re·negaHata l01m~wi!h MPS, TransCena$ has requested such changes as delayed dellval)', equipment 
swap, MPS credit 3nd 60. day suspension without harm. 
Tlmeframe: October 31, 201 o I December 31, 2010 
Consequence: Signfficant and esailating cancelf!ltfon provisions or In the future equipment storage and double 
handling _costs · 
Assessment: To dale MPS has nat been receplive to our requests. The request to allow rar dalayeddallvel)', 
eQuipment swap or MPS credit was declined, though we ?l"S m;:~t adverse to asking again If we had a more ·specific 
ask that Is supported by the OPA. Our second request fOr a no-hann 60 day suspension has not received in~JCh 
.support, bul -..~ are-conUnufng to pursue and have offered to meet with. MP$:andl or Mitsubl~hlln Orlando. FL or 
Japan,at their convenience. MPS understands that we are looking for resolution by the end or October, prior to 
lhe·next step up of canceUatron charges. 

Thanks, Terry 

11/25/2010 
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Terry Bennett 

From: Terry Bennett 

Sent: Tuesday, November 02, 2010 12:40 PM 
To: DebOrah Langelaan 

Subject MPS Letter Agreement 

Attachments: MPS Letter Agreement Oct 29_2010.pdl 

Deborah, as a follow up to,the call between tho OPA and TransCanadalast Friday, I am attaching the Letter 
Agreement between Mltsubfshl Power Sysfems Americas, Inc. (MPS) and Tran~Canada Energy Ltd.(TCE} 

As communicated to the CPA earlier, the options available to tis With resP.actto the MpS·gas·tuJ'blnas ware to . 
either terminate thB contract and face the cancellation charges of approximately $92 mmlorl (45% of the value of 
the contract), or to allow the contract to continue into November, wilh·_t_hi9'90ITl;I!'J~ncUng-cancellatlon faa 
Increasing to approximately $106 million (or 55% oftha value ofthe contract). 

TCE was successfutln negotiating terms with MPS with the follawlng provisions: 
• An ow the cont.ract to continue, but roll back the cancellation fee to only 50% of the Value of the contract for 

the month of November 
• MPS agrees to work with TOE to supply equipment changes lor an alternative project -Including a fast 

start option on the G machine and the option to supply an F class machine 
• MPS has exclusive rlghls to supply the balance of the equipment for !he Jl!lWOrisland, Including as 

necessary, the steam turbine and HRSG, If the event the configuration Is a combined cycle. 

As discussed and agrasd to on our call with the OPA last Friday afternoon, wllh the OPA:s consent and · 
agreement; TOE executed the LeRer Agreement with MPS on Friday (October 29) Which allows us addl!lonal time 
to identify a viable alternative site. ' 

The agreement commits us to meet With MPS no later than November 19 to datannlna whether andlor how to 
proceed beyond this interim agreement. · 

We look forward to a productive session on Friday. 

Regards, 

Terry 
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Oo!ob&'291 2010 

MPS Canada, !no. 
Royal Bank Plaza, South Tower 
200 !l;tj Street, Sullo 3220 
Iomn\o, ON Canad,a M5J 2.11 

Attontion: Shlnlobl Ueld 

TransCanada 
In busrness to deliver 

Subject< Equipment Supply Contraot#6519 dated July 7, 2009 botweel'l. TronsCM(Ida 
Energy Ltd. audMPS Cmde,lno. (!ho "Contracf1 

Dear Mr. Uekl, 

Thls lcttor{this ''Lotter Agreement") Js !ntonded to set f01th cet!aln agreements, unders!andlngs 
and ooinmitments between IIMSCenada Energy Ltd. (''l'~r~haser'') and MPS Canada, 1no. (tho 
"SoppUer'?regardingths COI!b:ftot. 

1. Bao!cground. l'umhas.odllls b~l.llltld by lhoOntarlo Power.A1llb.Qrlty(lhe "OPA!) 
that tho Project will no! procce4 futwardbased on tho ctlli<nt silo !ocn!lon designated lll tho 
CoDiraoL OPAhauequosled Pu..hase.~'s coop;mtion to soek a viable altOl!IBI!vcsUo or multiple 
sites In ordar to avoid, at this tlme, paylllg cancolla!fon f= and oosta,lnoludlng: Supplier's 
TelllllnationPaymont. Al(aciu)lont 1 contains a list of !he pofutilinl alteinaiiv'e plqjects and 
sotonUnl OOntigllilltioilS that T=sCanada will pliliuo with OPA. Ihcrcfote, Pun:baser}loreby 
suspenda SuppUer'8 Wo!k o>ffi>olivolnuned!atoQ'unlil Novomber30, 20lo. As arosnlt afsuoh 
suspension, the Scbedlll9d1Jellvety Dates will be redefined and any amotllt!a dete!Dllned ill 
aocorc!ancowlthArtiolol4wm bo paid. 

2. Cgmmll!llent. Tbol'atllos agree to amond tho amount of tho totminoUon pa)'lllo.nt 
lnolucfod In tho Cancollntion Scl>oduloln AppendiX VI, "l'll)llllont and Cl!llCollation Schedule" fer 
U>o dolo that CO!ICSJlonds to ·~onth. 15'' cr N'o'itn1ber2010 finm "55%" to "50%." 'Jhol.'iutlca 
og~:ee to cooperate with oacb. <>.thor :llld use nll reaoonablo goOI! faith ellb¢1 to identify a v.!ablo 
aUotnaUvo projecl(a). Tho P1!1Ues·shallpmvlda upda!ei).lnfonnatio!l to each othorxegard{ng tho 
progress of selecting rut altcmati~o project(s) aud llltCtnolatcr tlwl Novembor 19, 2010 !0 
!luther discusslho ongoing. status of lUI al!etnaUvoprojcct(s). Supplier a~ to pwv!do 
infonnation to l'urohaser to suppot!its effiirts to iden~ iiJ!altctnalive project{!!) with tho 
C<ltlligux:ilionasl!sted ut'AIIachment·l. Up~ idcnllzying an altonwlivo pmjecl(s) andS!tc{s), the 
Parties ·sh.all meat on a xegular.basls to ldonllfy and agree upon tho cbilngca to the Conttactbosod 
upon tho altomallvo projooi(s), in<>ludlug without llmitation ctiaogcs to the C<D.dpmeot dellvOJY 
sobedu!es and perfototaneo guatant!)<:S based up!)lllho conflgllilltlon of tho alte.~nat!Voprojecl{s). 
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letrM .Auhmlllt 
illWillni'IhmsCtullllfiJ!IItrDL!I •. 

tiNIMPSC'~ Int. 

Furthemilite, :l'lJiebas;,tagtce,< ~~ wotk: exqJug!vely withS~ppllefandSuppll~r agt~ la; 
coopcmt~w#h ).')l!oh.aso_r:t:or f\!Jnlshlng th~ beatre¢o-.llry:s~~ genetlll!)ll! anGst~ t\Ut>!iio 
gencm~prs,j;f su9.h equlpineritli iciquir~4 &Y'su91t li!~(ll!ltlyo moJeot(S) .. For giealor cfallty; l{lo 
Patlfea agree UIAt the obl!gaUonolti ld~nUfY "'l:nlfo!!latiy& pioje6t(s)'.arid!'<f\\:Qt.% ·~•l!!s!Vjllywith 
OHCh otherfoti fh~ 'ftnillsbJngqfiboJl~lll ieco:veiy sie!in'genernto!iimds!eanl. (tirbhio. gonemto!S' ' 
shall te.nili!ate if tho Contract !steniiliui!Od; · .. ' 

3, Defined 1 enns. Capitalized tenns used but not dofinedhel'eln shall have themeanlog 
given them in tba contract. 

4. .other T<llll'.s.Ud Cond!Uofil •. l!xcept llS·OXPI""[y sotfOIIb.beJei)1, thl• LC!l<)l' AgtolllllOJII 
shall not byimpfi~loii•l)r othefl¥lsolliilit, !mpiili; otimiltuto a;valvor ol; orothel\vlse iUfeeUhe 
1lgh1;S eudro!Iledles ofelfhor party to thO,conttac~ n9!'{11!01; modify, amend odn anyw~y llffoc.t 
aeyofth• teims, condi!lt!nS. obligations, coveuin!S.or:agreoinenls contained In t1te ~t, all 
·ofwhlcb sb.U conUnuo and teulllln hi full foroo ond effuot. 

5. Goyem!n~taw. Ibis Letter Agreement shall be, fonllpmposes, goveJned by and 
conshued maoconlonce with tho laws oftbaPI~vine• ofOnlBiio, excluding I!Jtules govemlng 
oonfllcts oflaw. 

6. Entire A.rirurjen~ This letter AgteelllCfllropresonfs the entiro agreement and 
undel!rtendlng of-thol'artlos with\<'Speot!o lho aniendmeilt ;md modllication of thoContract·i>!l 
tho· subjeotheiilof, and snpe!Sedes llfl.pr!orotoQntemp01itleous dlsouss!d.nS, u.ti~lalldillgsrotd 
agrooments_betWe~m thO Patties w~tlrt-espeO~ thsf."to. · 

7, Amcndmenl!! In WrlUng. No chong•, ameciiment ormodlllcation ofthb Letter 
Agreement shall be.valld or blndlngnpon thoPatlfes ll!lloisot~Oh changO, amendment or 
modllicat«;o.shllll bo bt.wi!llng and daly oxce1;ted by both P'\[liCS. 

8. Colintemart.; Signatures. This Let!el. AgreonientJDl1ybo. oxe<lntedln any nlllllborof' 
count<~» or~$, oach of which shaU be deemed nn orli;inal, but all of' which togothar shall cOrisUruto 
one instnunont. Alty signature pago.ofaoy such~untetpO!~ oroey e!ecitronio [acsimllo thereo~ 
may bo attached or apponded to an,y othercouotCipaxttii eom»lelenfuUy OX\i<ruted. counlelp111! of 
this Latter Ag!.~omo'!t. Any eleotronlofaoshru1o liruiSlllfssloaofnny signature of~ Party shall be 
<,teemed anodghlal ond shall blnd snob Patty. 

9 Conlldentlali\l(; l:ho Pwlles agi'co thntneif11er PaeysbaU dlsclose the contents of' this 
Letter Agreement to any th!td]l~\Yviilhout tho priorwlitton consent·orthe othOJ' Patty; provided 
jhai,:J.>mchaser may disoloso t1te conlonts of this LOtter AgroOmentto tho OPA. 

[REMAlNDllR Ol!' PAGEINIIlNIIONALLY LEU :ULANKJ 
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CONI'IDBN'IltiL 

.If tho fot~S?in~ acel!latoly ;eHeafs lhO undetstru)llinli and agt:eem~ms of$,uppJi~,ai,d 
PurChaser mill i~ect to It¢ ~bject Jlll!!t&l!eroof,pl""e ln9icato yo111' assontoy hav lilt a <July 
autboriz¢ ~.!l!'>¢~tat!v~ otSuppllor q>untCisign below and retiuri <inc dupllca~ 'Original of this. 
Lotlof Agreement to Plirobaser.. 

Namo: teny)lonnott 

Tifto: Vloo Pzosidimt 

MPS Canada, i'no 

By;:_-=~==::_ 
Nrune:. Shlnlcl)i efcl 

Tltlo: Pzcsideril 
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CONFIDENI'ML 

Options: Con&guntion GT 
S/C(Fast 

2onlq'C 
st!rt] GAC 
C/C(no (With Duct 

fast 
'FastSfart] 

Finng) 

I 
cc lonl C/C 

{SlnsJe or (With Duct 
GAC 

Mul~1 
Rring) 

x2Biock 
S/t:(Fast lonlC/C 

Start) (witllDuct GJ>J; 
q'C(no F1rlnid Fast 

FastStartl x2.Bicck 
20111C/C 

cc (witllDnct GJ>J; 

F!nng) 

'l:d.C/C 
cc (wllhDuct Fl 

Rring) 

sc 3xS/C F3 

S/C (fast lxS/C GJ>J; 

St>rtj fast 

OUIJ)ut(MW) 

.f15MW 
•SDDMW 

4SOMWxZ 

240MW x2 
-45DMWJa 

OOOMW' 

600MW 

SOOMW 

475MW 

.Ltl4!rAgrUJ~Jet~~ 
~T~.SWU.Lfll.. 

1Wll4P&~--

AtmcJnnentl 
F'rojed: Options 

Erni$ston 
coo GTDef"!WrY s 

S{C May/J\lft-
2015 Jan-14 1Sppm 

C/CJun-lOJ.7 

May/Jun-
Jun-l3 SCR 2015 

5/CMay/Jun-
20:15 Jun-13 l5ppm 

c;,'CJlln-2017 

May/J11m- Jun-13 SO< 
2015 

May/Jun-
2015 

Jun-13 Set 

May/Jun- Jan-14 1Sppm 
2015 

May/Jun- Jan-14 15ppm 
2015 

*Nate: Alllnfonnation provided herein Is preliminary ~cl subJe<tto cbanp. 

,- ··-···-----·--:-- ··-· ·•-••••• M -·--··--------~--·- ---··--·-·----------·-""--·· ,o 

Remarks 

GAC Fast lnformatJim lS reqorred Within 
20days. 

CC Fast is not required. 

Potential for Single Shaft subject to capacity 
o!Duct1inng. COUld be one ortwo sites.. 

GAC Fast information ts requaed wtthln_ 20 
days. 

S'mgte Shilft Capaaty fof Duct Finng IS 

required. 

Original Specification 

----,.---.. ,·-··--· ""' -·.··· ----·- --~· ~· 



From: Chris Breen 
Sent: Thursday, November 04, 2010 12:22 PM 
To: Ben Chin 
Cc: deborah.langelaan@powerauthortty.on.ca; joanne.butler@powerauthority.on.ca; 
michael.killeavy@powerauthority.on.ca; Teny Bennett 
Subject: CONFIDENTIAL AND SUBJECT TO COMMON INTEREST PRIVILEGE 

Ben, 

CONFIDENTIAL AND SUBJECT TO COMMON INTEREST PRNILEGE 

Here is a listing of current court and OMB matters and issues relating to the 
Oakville Generation Station and TCE planned actions. 

Application to Quash PM By-Jaw and ICBL TCE proposed to the 
Town's lawyers that we give up the Dec 20-23 court dates and adjourn 
sine die (indefinitely); Town refused. Presiding Judge has asked Town 
and TCE to resolve in the next 1 to 2 weeks, failing which, he will 
reluctantly consider submissions. oui lawyers will start discussions with 
the Town this week on a possible discontinuation of the Applications if the 
Town would agree to no costs,. on the basis that the Province's actions 
have triggered the discontinuation. We expect that the Town will insist on 
receiving at least some of their costs. If the parties can't agree, the matter 
will be decided by the presiding Judge by the end ofN ovember. · 

TCB's counsel believe thatTCE is not prejudiced by dropping the 
Applications, Ford might try to argue that the !CBL Application is part of 
TCE 's obligation to get appropriate zoning for a power plant on the Ford 
site; TCB' s view is that this is not the case. Counsel advises that TCE has 
the better argument and that there is only a slight risk afFord winning on 
the matter. TCB is therefore prepared to discontinue the PM by-law quash 
and all of the ICBLrelatedmatters. 

Divisional Ct Apolication for Leave to Apnea! original OMB decision re 
ICBL- adjourned sine die. For now, we will leave this as is. 

OMB Appealre: Site Plan: Minor Variance: ICBLExlension
combined with Ford's appeal re Severaoco- Nov 1 pre-hearing adjourned 
to Jan 28,. We intend to continue with the Minor Variance (required by 
the Ford Option Agreement) but drop the site plan (we can always 
reapply) and the ICBL extension appeal (as noted above, moot with the 
new by-law passed, subject to the comment above re possible Ford 
argument that matter shonld be continued). We expect Ford to continue 
with their severance appeal · 
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Pagelofl 

Terry Bennett 
-:-·----.,....:-;.._,;.. ____ .. _-_ ... .,..-.~--~~-·-·--·-----...,..-----~-,-.------.. -
From: Terry Bennett 

Sent: Monday, November06,201012:01 PM 

To: 'Deborah la.ngalaan' 

Subject: Meeting follow-up 

HI Deborah, thanks again for meellng with us on Friday. I wanted to briefly summanZ. the main conclusions and 
take-aways from the: meeting to ensure we have a common understanding. 

Conclusions: 

• That TransCanad~_and the CPA agreed ihatufltiZing thii Mitsub1slil G class machine was preferred over a 
change to 1M Mltsublshl F class mac;hlna· given th.e b.ena~ts oftha G class machine rotated to heat rata 
and oulp~t"f~laUVa· to MPS•s F. class-maChln!i tri addiUOli~ ,~ SWJ1ch oUt ~.the· F class machine would likely 
result ln.slgnlflcant eancellaH9n costs; Bolh parllos therefore agreed that the F class machine would ba 
eliminated rrom further consideration. · · 

• Tha!TiMs~nada and tha CPA agreed that utuizlng the Mltsublshl G class machfrla \vllh last:start 
capaoiiity. seeriied to offer 1ner~ilsed:fiexlb!lili' with only minor penalties for heat rate and.perlomianca. 
Terri Sleevfl$:undertook to providaadditiona!lnformetlon on minimum lum doWn; sl~rt lima and ramp rata, 
iis.wen·es Uis cdst losw11cb to lhefasl·stertoptlon and to provide that Information to the OPA by 
Wednesday, November 10. Altha! point lha OPA (Amir) would reach out to thaiESO and Hydro One to 
seelf there wero any concerns regarding locating power genera lion In tha area. 

• After revlewfrlg several potential sites, TransCanada and ~he OPA agreed to focus on Uta Boxwood Driva 
site as offering the best potential for lhe a Item~ live project TransCanada agraed to start stakeholder 
outreach acUviUes as SOOf'! as pracUcaUy possible. 

Deborah, J believe !h!!SB ara the major conpluslons and take-aways from lha meeling. Please let me know ff l 
have misinterpreted any of the above. 

Regards, 

Teny 

11/25/2010 
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November 3, 2010 

MI. Colin Andetson 
CbiefExecutive Officer 
Ontatio Power Authodty 
120 Adelaide Sueet West. SUite 1600 
r oronto, Ontaiio M5H 1 Tl 

DeaJ Mr Anderson: 

TransCanada 
In business to deliver 

fransCanada torpoyatlon 
45G- 1 Str<et, 5'11 
C~glii)',AII JZP Sill 

tel (403)92o-llll 
fax (403) 920·2410 
email a1ex_powbalx@transcanada cum 
web 1W@J@O$Clnada rom 

Alex PourbaiX 
President, Energy & Oi Pipelines 

Re: Southwest GTA Clean Energy Supply Ctmtnrct (the «contract") between TmmCanado Energy Ltd 
and Otltatio Powet Authority dated October 9, 2009 

As you know, on Od)>ber 7, 2010, OPA.noti~ed rzansCanada.Energyltd thatitwonld not proceed with the 
Contract, the cffi;ct of which was to te!'udiat• the Contraot. OPA ruso acknowl:adged thatTCil ~ entiUed to 
its teasonable ·damages, fudncJing·the financial value of tlte Contract In a without prejudice letblr dated 
October 8, 2010, TCE acknowledged O~A's October 7"' letter and expt=ad irs willingness to initiate 
discuss~ons o.n an. efficient and economical wind-up of the Contract work TCB Iooks-fozwaxd to continuing 
to meet andptoceeding: on the. basis ~fits October 8~ 2010 lettet 

In the inte.tim, rCE wishes to confirm its acr.eptance of the OPA's tepndiation of the Contract TCE 
continues to zesem: its right to sue the OP.<\ and others for datnages should out settlement negotiations not 
proceed satisfactorily 

Sincerely, 

crgyUd 
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Page 1 of2 

Tarry Bennett 

Frcm: Terry Bennett 

Sent: Thursday, November 18,2010 3:50PM 

To: 'Deb6Tah ~arig_~l~'an•: ·~pAo_n~. 9~ ,BU!IEJr (ioanne.bufler@powerauthorily.on.ca)'; 'Ben ChTn'; 'Michael 
Kllleavy (mlc!Jael.l<llleavy@~oWer.iu!ho~ty.on.ca)': 'Amlr Sha/aby 
(am/r:Sh . .,laby@powera~lho~ty.on.caY 

Cc; Karl Johannsen; John Mikkelsen; Terri Steeves: Chris Breen: Terry Bennett 

Subject: RE: Meeting follow-up 

Deborah, as per my eiiiller.enia/1 copied bil!dli.l, TransC,;nada has been in discussions With the Town of Oakville 
with respect to te_rmrn_atrng the. acllons ·nofed.belowi wa have now reached a ten!aUve setuement agreement with 
tho Town and Jam pleas~ !o rep<Jrt lhat ihe seUiement costs are coming Is just below $5001<- You will recall 
that we provided an earllatestimated rimga·of $~0PI<to $9001<. • 

Both parties have been urged by Justice Echlin to seiUelhls out by noon tomorrow, so we plan on Je!Ung the 
Town know we will acceptlhe setUement first thing tomorrow morning. lhe final amount of file setUement will be 
subJecl only to confirmation of some costs. 

/trust this Is satisfactory to the OPA and unless we hear from you otherwise, will proceed as outlined. 

Regards, 

Terry 

--------------'-------
From: ·Terry Bennett 
Sent: Tuesday, October !9, 2P10 8:02 PM 
To: Deborah langelaan; JOAnne c. Butler (joanne.butler@pow~authon'ty.on.ca); Ben Chin< Michael Kil/eavy 
(mldJael.k/lleavy@powefi!uthority,on.ca); Amir Sha/aby (amlr .shelaby@powerauthorny.on.ca) 
Cc: Karl Johannsen; John Mikkelsen; Terri Steeves;. Chris Breen; Ann Gret/und 
Sub~ect; Meeting follow-up 

Deborah, further to our discussion today, consistent with the OPA directive to cease actMUes In connection with 
the Facility, TransCan_ad8 [s currently cons~derfng the foltowing acUons to terminate lis proceedings at SUperfor 
Court and· the Ontario Municipal Board:. 

!. The dlscontlnuaUon of Its Applications In Ontario Superlor Court Ia quash the Town of Oakville Interim 
Control By-law, The Town of Oakville Official Plan Uvable Oakville (OakviHe By-Law 2!J09-112) afl!l the 
Town of Oakville Health Protection and PJr Quality By-law (Oakville By-Law 201()-035). 

2. TransCanada will not appeal to the Ontarta Municipal Board the new bylaws passed by lha Town of 
Oakville wilh respect lo planning requirements for power ganeraUon facilities passed on September 27, 
2010 (By-Jaws 2010-151, 2010-152 and 2010-15) 

3, TransCanad~ will withdraw Its appeals to the Ontario Municipal Board with respect Ia lh~ 1ejecHon its site 
plan application and' its rejection by the CommlUee ofAdjusimentof its· application for minor variances, and 
the extension of the Interim Control Byfaw. These appears- Ware combined with Ford Canada's appeal of 
the rejection of !Is application for consent to sever the lands at 1500 Royal Wlildsor.Drlve In Oakville; at 
this Ums, we do not knoyt if Ford will proceed with ils appeal. 

4. TransCanada will withdraw its Mellon for leave to Appeal (Court Fila No. 61 9-09) the decision of lh" 
Ontario Municipal-Board (Decision PL090414) from December 4, 2009 

Note that these actions may result In TransCanada being required to pay some or all of the Town of Oakvll!a"s 
legal costs. 

Please Jet us know al your earliest convenience, but no later than 12 noon Thursday October21, 2010, shoi.JI4 

11125/2010 
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you wish that TransCanada not proceed with any compcnenl ofthe above termlnaUon plan. 

Regards, 

Terry 

11/25/2010 
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Page 1 ofl 

Terry Bennett 
-------· --'.-. ~.:.,....:..-,.........__;.,;;,;..,.,.,;.·_";_,;. __ ._-.-._._.;.,.;.,_.,_,:,.,w_~----

From: 
Sent: 

To: 

Cc: 

Subject: 

Terry Bennett 

Thursday, November 18, 2010 4:25PM 

·o~bolah L~ng~l.aan';'JoAf1qa:c.~uUerOoanne.butler@pawerauthority.on.ca)'; 'Michael 
Kill\"'vy (inichael.ki!ISavy@j>:iwei)!ulhOriJy.on.ca)'; 'Amlr Shalaby 
(amlr.sh_alaby@pQwerauthorl.ly.on:ca)'; 'Ben Chin' 

Chrfs Breen; Kart Johannsen;-Terri Steeves; Teny Bennett; John Mikkelsen 

Equlpm~nt SUpply Conlract and related contracts between TransCanada Energy Ltd., and MPS 
Canada,- Inc. (!he "MPS Conlracr) 

Importance: High 

Fuither:to our reqent meetings and )_el~ph_o_ne calls, we have advised you that TCE has !he rtght to 
tannlnate th<> MP~ Contract by ncitlcie given on tir before November 19,.2010 upcn payment of a 
tennlnation payinerlt equal to 5Q%'ofthe .!:oi)lfiltl.t price payable under the MPS Contract, as per the 
MPS Let(e_i·Agre.ement sent to you O~to_ba[29th.-

Under the: current tenns. of tl]e MPS Contra~!, affer November 19, 2010'the temilnation payment und_er 
the MPS (;ontrac! Increases to 60% of sticih con!racrprlca provided th.at notice of term!natlon is given 
on or before December'21, 2010. As.\vel1ave dlscussed,.MPS'has proposed amending the MPS 
Contract to redu~ the· t~nnination JiaYrr1erit due for terhiln'atfon after NO'Iemller 19 and on orb9fore 
December 21 to 55%. Termination of tbe MPS Contract after December 21st will trigger a substantial 
tennlnatlon payment (75% of the contract price) which may be avoided ffthe OPA and TGE reach an 
agreement on an alternative project. 

In light of !he ongoing discussions regarding a viable altematlve project, TC:E Is of the view that re would 
be Imprudent to tennlnate the MPS-Cilntra9t at this time. Ac£l9rdlngly, unless directed to do otherWfse 
by th~ OPA before noon EST on November 19, 201 o, TGE wilt not terminate the MPS Contract by 
November 19, 2010 imdwill accept MpS's prilpQl!ed amendment. TCEtrusts that the OI"Accincurs 
with_ !his decision. In tile event TCE and the OPA do not reach agreement on an alt~matlva projec~ 
any costs incurred by TCE as a result of the termination ofthe MPS Contract shall form part of any 
damage claim which TCE will have against the OPA for tennination of the OGS project. 

Regards, 

Terry 

11125/2010 
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Re: TCE- OPA Communications .... 

Terry Bennett 
--...--~~----· -----·-·--~. 

From: 
Sent: 
To: 
CC: 

Subject: 

Terry Bennett 
Friday, November 19, 2010 3:32PM 
Deborah Langelaan; Michael Kllleavy 
JoAnne Buller; Terri Steeves 

RE: TCE- OPA Communlca~ons ..•• 

Importance: High 

Thank you Deb, we very much appreciate your response. 

Page 1 of3 

We will request that MPS allow us to share the MPS Contract with you (under !he provisions of our own 
ConfklenCality Agreement which I am told our respective lawyers are working on). 

W~. bellevew~ C!U1 also obla)n a firm prlce rrom MPS Jar the conversion to the fast start However, the extension 
offer ~om MPS only remains• in place for tho month of December .(with ·a 10 day notice pf9VIslon) and so tho 
cencelliHon fee will anl)ireinaln .. at55% uollllhat Urn~. The cancellation fee for JanUal)llncreases.lo 75%, and 
then to 90% for February; We·do notlielleve MPS. will agr~e to hold lhe:55'4 cancel.latlon fee through January. 
So, while wo may bo abte· to get: a firm price that ramal~ valid through to January 31, !<011, thlfpeilaUy for 
canceitlng Uie cion traG.! ailer IJeic~mber 21·(accounUng for the 10 day notice period) will riso slglilJicimUy. 

We believe that we can work together to finn up equipment selection by December 21 and remain commllted to 
the goat of finding a viable replacement project !hat provides the highest value to Ontario ratepayers. 

I have copied Terri steovas on this email as she is the main contact with MPS and can correct or clarifY any of tha 
points I have made here. 

Regards. 

Tarry ____________ __;_ __________ ....;__ __ 

-Orlgina!Message--- · 
From: Teay Bonnett <terry_ bennett@tra.n.scanada.corn> 
To: MichfteJ I<Dleavy 
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CC~· Di:ibOfitliMJ:nge13Bn; ,TQ{\njlo.~Utz~~· 
Sent: FriNov J9 i6':~6:49 io!o: 
~hj!ic~: gl!.:"±e¥.~ .qp4'Co~unidu,tiom;- ... _-.. 

MtClmC1,l"bell0Vo_ th~J1_1lVa been SOnitr#USundezSfariillngi JtefC. ~·n#:tci' ~ve.instnietio~ to:.T-4gsut)i~ today witll reSpect 
to Oitten!lli)g,lh6.l,e,«<;rAgre""'~nt Could:rou an~ rich plwe Call m~ a~4l6-869,2L3}tii w'l:lisi? . 

1ll:rnici; Teiry 

ll/25/2010 
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R9r'i'CE- QP;\ Col1!Jllu.nicatio11s .... PagoJof3 

This electronic moss!lge.und a_ll)' attached documents 1!-_[C We.ildcd only fotthc DIU"'l~ addteSSee(B). This cOJlUilrutication from 
'I'nmsC8nad!\ may·conluin information that' is privileged, confidential or otaorwiSo prOtectOOftom disclosure anditroustnat 
bo disclosed, <:iopicil, t"arwanled ot distribured without authorlzation. It yon have received 1his ~ossago in ettor, please. notify 
tho :;ender immcdiotcly :md dolutc tho o_rlginal.tnoSSagO. 'tha.nk:you. 

IV25/2010 

I 

r 

i 
! 

t-
1 
! 
I 
j 

I 



November II, 2010 

Alex Pourbaix 
President, Energy and Oil Pipelines 
TransCanada Energy Limited 
450-1 Street, SW 

. Calgary, Alberta 
T2P5Hl 

Dear Mr. Pourbaix: 

1ZO Adetaid~: Street West 
~lte 1600 
Tomnto, Ontario M5H HI 

T 416.fJ67-7474 
F 41&-96.].1947 
YNIW.powl!~utharft,y.on.ca 

Re: Southwest GTA Clean Energy Supply Contract (the "Contract") be!lVeen TransCanada 
Energy Ltd. and Ontario Power Authority (the "OPA") dated October 9, 2009 

We acknowledge receipt of your letter to the OPA dated November 8, ZOJO. Wear~ afthe view that since 
our Jetter to yau dated October 7, 2010, we have engaged in productive negotia:tioos to reiich· mutual 
agreement to temiinate the Contract We do not accept the as.sertion in your. Novembers, 20 LO letter that tho 
OPA has repudiated tho Contract 

Wo appreciate your willingness to move forward on tho basis of your October 8, 2010 letter, that is, to 
continuo to meet and discuss our request that the Contract be mutually terminated, and we would like to 
express our continued willingness to do the same. 

Sincerely, 

ONTARIO POWER AUTHORITY 



From: Susan Kennedy 
Sent: 
To: 

Monday, September 13, 2010 5:07 PM 
Michael Killeavy 

Subject: RE:SWGTA 

No idea on the legal fees- certainly more than they budgeted for ... 

I'd guess north of $200,000 (possibly pushing $500,000)- figuring some novel analysis and two OMB hearings, plus all 
the other stuff they've probably had to look at. 

You probably have the same take I've got, if they are really suffering and don't believe they'll ever get it done, they are 
probably counting the days until Feb 8, 2013. In which case, hey, maybe you could get them to pay you. Since they'd 
really have to approach us in order to do that and, so far, it looks like they are going to out-wait us, I don't you can actually 
make money off this one. If they really want it to end, $0 isn't entirely out of the question but I'd assume some cash will 
change from our hands to theirs as [as you've already said] if we approach them, they are unlikely to go for free. 

Also, just by way of a heads up. Mike L did mention to Carolyn that it would also depend on whether or not they were 
getting offered a new contract for another facility. For the purposes of your own sanity, you should probably assume 
straight termination without a "new facility" sweetener. 

Susan H. Kennedy 
Director, CorporateJCommercial Law Group 

From: Michael Killeavy 
Sent: September 13, 2010 4:24 PM 
To: Susan Kennedy 
Subject: RE: SWGTA 

lfs really hard to do this unless we were to approach TC. TC is an ongoing partner with the OPA in two contract facilities 
right now- PEC and Halton Hills GS. It would not want to "gouge" us, presumably. I like $0 to $1.4 billion myself. Let me 
see what I can do. Any idea on what they've spent on legal fees? 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario M5H 1T1 
416-969-6288 (voice) 
416-969c6071 (fax) 
416-520-9788 (cell) 
michael.killeavv@powerauthoritv.on.ca 

From: Susan Kennedy 
Sent:, September 13, 2010 3:56PM 
To: Michael Killeavy 
Subject: SWGTA 

This is the final version that went over to the Ministry. The Ministry (in the form of Carolyn Calwell) called and they want 
more information on the possible.cost of a negotiated termination. 
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Presumably the number is somewhere between zero and $1.4 billion. My "guesstimate" on the phone was they might go 
for costs to date for early termination- although if they are keen to ease their pain, maybe they'd be just happy to walk 
away and stop the bleeding. 

In any event, the net result of the call, is that I have been asked to ask you to do some back of the envelope work on what 
you think it might cost to terminate the contract sooner than later. 

I wasn't given actual timing on the request but I'd say based on the anxiety level and the fact that the attached rearranged 
my entire morning that timing for the negotiated cost analysis is also sooner than later. Let me know if I can help in any 
way. 

Thanks, 

Susan H. Kennedy 
Director, Corporate/Commercial Law Group 
Ontario Power Authority 
T: 416-969-6054 
F: 416-969-6383 
E: susan.kennedy@powerauthority.on.ca 
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Ch_ti~ti_ne_J,.CifJ!l.Uf. ... 

From: 
Sent: 
To: 
Subject: 

..-;-.',>.,- ••. 

Susan Kennedy 
Tuesday, September 14, 2010 12:44 PM 
Michael Killeavy 
SWGTACosts 

. . - ___ :;.-. 

Mike Lyle called to tell me that Craig MacCiennan (416-327-3550) wants an estimate ofTransCanada's SWGTA costs by 
end of day. 

I appreciate that this is a total guessing exercise on your part as we can't know unless we ask. 

I'd suggest breaking costs out in terms of bid costs versus post bid costs (to the extent you can). If I we were playing 
"let's make a deal', I'm not sure I'd offer [at least not to start] bid costs as this is arguably a project development issue not 
a bid issue. 

Call me if I can help .. Mike says to call Craig directly. 

Sorry to be the bearer of bad [or at least potentially inconvenient] news. 

Susan H. Kennedy 
Director, Corporate/Commercial Law Group 
Ontario Power Authority 
T: 416-969-6054 
F: 416-969-6383 
E: susan.kennedv®powerauthoritv.on.ca 
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Christine )...afl~ur .·.· . . .. _;.-

From: Susan Kennedy 
Sent: 
To: 

Tuesday, September 14, 201012:44 PM 
Michael Killeavy 

Subject: SWGTACosts 

Mike Lyle called to tell me that Craig MacCiennan ( 416-327 -3550) wants an estimate of TransCanada's SWGTA costs by 
end of day. 

I appreciate that this is a total guessing exercise on your part as we can't know unless we ask. 

I'd suggest breaking costs out in terms of bid costs versus post bid costs (to the extent you can). If I we were playing 
"let's make a deal", I'm not sure I'd offer [at least not to start] bid costs as this is arguably a project development issue not 
a bid issue. 

Call me if I can help. Mike says to call Craig directly. 

Sorry to be the bearer of bad [or at least potentially inconvenient] news. 

Susan H. Kennedy 
Director, Corporate/Commercial Law Group 
Ontario Power Authority 
T: 416-969-6054 
F: 416-969-6383 
E: susan.kennedy@powerauthority.on.ca 
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Christine Lafle!Jr .. '· ___ ,, -_;,.~ ·- . 

From: Susan Kenneoy 
Sent: 
To: 

Tuesday, October 05, 2010 5:24PM 
Colin Andersen 

Cc: 
Subject: 
Attachments: 

Michael Lyle 
Draft Letter Agreement 
TransCanada Energy6 Ltd.docx 

Privileged and Confidential (Solicitor and Client Privilege) 

Attached is draft letter agreement re TC/SWGTA. 

Draft contains some draft notes and some end notes providing alternate phrasing options. 

Mike Lyle suggested discussion of the document at tomorrow's ETM. 

I am on blackberry (in commuting mode) for a bit. I will have proper email access once I get home (around 7:30pm) if 
necessary. 

Susan H. Kennedy 
Director, Corporate/Commercial Law Group 
Ontario Power Authority 
T: 416-969-6054 
F: 416-969-6383 
E: susan.kennedv@powerauthoritv.on.ca 
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TransCanada Energy Ltd. 
450-1" Street 
Calagary, AB T2P 5Hl 

Southwest GTA Clean Energy Supply Contract {the "Contract") between TransCanada 
Energy Ltd. (the "Supplier", and collectively with the OPA, the ''Parties") and Ontario 
Power Authority (the "OPA") dated October 9, 2009 

Dear Sirs/Mesdames: 

The OP A and the Supplier each confirm and agree the Parties shall negotiate in good faith the 
terms on which the Contract will be terminated. 

The OPA and the Supplier each confirms and agrees that, as and from [insert date][October •, 
2010] and until such time as the Parties otherwise agree in writing [Note to Draft: The other 
alternative it to provide unilateral right for OPA to end the Suspension period- this may 
receive pushback from Supplier.]i (the "Suspension Period"), each of the Supplier and the 
OP A shall be excused and relieved from performing or complying with any and all of its 
respective obligations under the Contract and shall not be liable for any liabilities, damages, 
losses, payments, costs, expenses (or Indemnifiable Losses in the case of the Supplier) to, or 
incurred by, the other Party in respect ()for relating to such Party's failure to so perform or 
comply during the Suspension Period." 

The OP A and the Supplier each further confirms and agrees that, should the OP A and the 
Supplier, ultimately agree to continue under the Contract, then all Milestone Dates in the 
Contract shall be extended for such time as the Supplier may reasonably request to ensure that 
the Supplier suffers no prejudice as a result the Suspension Period. [Note to Draft: This 
provides the Supplier with the same relieve that it would have as a result of a Force 
Majeure Event and provides Supplier with comfort that should Contract continue it will 
not be prejudiced by the delay re compliance with Contract and achieving COD for 
Facility.] 

To indicate the Supplier's agreement with the provisions herof please sign and date the duplicate 
copy of this letter and return it to the OPA to the attention of [name], [insert title]. 

Sincerely, 

ONTARIO POWER AUTHORITY 

Per: ______________ _ 

Name: 



Title: 

I have the authority to bind the corporation. 

By delivering a signed version of this letter back to the OPA, the undersigned confirms its 
agreement with the foregoing as of the day of 2010. 

TRANSCANADA ENERGY LTD. 

Per:, ______________ _ 
Name: 
Title: 

I have the authority to bind the corporation. 

i Alternate Phrasing Options: " ... until the date of termination of the Contract or such other time as the Parties otherwise agree in 
writing"f' ... until the date of tennination of the Contract or the date on which the OP A give the Supplier written notice of the end 
of the Suspension Period {Note that if we go with this language the paragraph regarding Milestone Date extension will require 
modification: " ... should the OPA and the Supplier, ultimately agree to continue under the Contract or the OPA give written 
notice of the end of the Suspension Period", 
ii Phrasing if relief is only to be unilateral (Supplier relief only): The OP A confirms and agrees that, as and from [insert 
date][October •, 2010] and until such time as the Parties otherwise agree in writing (the "Suspension Period"), the Supplier 
shall be excused and relieved from performing or complying with any and all of the Supplier's obligations under the Contract and 
shall not be liable for any liabilities, damages, losses, payments, costs, expenses or Indemnifiable Losses to, or incurred by, the 
OPA in respect of or relating to the Suppliers failure to so perform or comply during the Suspension Period. 



Cbristil')~ Lafleur ____ ,, ., . 

From: Susan Kennedy 
Sent: 
To: 

·cc: 

Tuesday, October 05, 201 0 5:52 PM 
Colin Andersen 
Michael Lyle 

Subject: Re: Draft Letter Agreement 

Futher to the below, do we know whether TCwants their security back as part of the 
arrangement? The language in the draft is sufficiently broad. to relieve them of that 
obligation. If return not part of deal, will need to tweak to keep that obligation alive. If 
part of deal should prob reference reposting if Contract comes back to life. 

On a more administrative note, should add sentence clarifing that capitalized terms in letter 
(not otherwise. defined) have same meaning as in Contract. 

-----Original Message----
From: Susan Kennedy 
To: Colin Andersen 
cc: Michael Lyle 
Sent: Tue Oct 05 17:23:52 201@ 
Subject: Draft Letter Agreement 

Privileged and Confidential (Solicitor and Client Privilege) 

Attached is draft letter agreement re TC/SWGTA. 

Draft contains some draft notes and some end notes providing alternate phrasing options. 

Mike Lyle suggested discussion of the document at tomorrow's ETM. 

I am on blackberry (in commuting mode) for a bit. I will have proper email access once I get 
home (around 7:3epm) if necessary. 

Susan H. Kennedy 

Director, Corporate/Commercial Law Group 

Ontario Power Authority 

T: 416-969-6@54 

F: 416-969-6383 

E{ susan.kennedv@powerauthority.on.ca <mailto:susan.kennedv@powerauthority.on.ca;> 
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From: 
Sent: 
To: 
Subject: 

- .......... ,.. .... ':" .... ,_ 

Couple of thoughts: 

Susan Kennedy 
Wednesday, October 06, 2010 8:23AM 
Michael Lyle 
FW: Letter from OPA to TC 

n ••• 

- _ _,_,: __ 

1. M. Killeavy estimated the expectation damages for the contract at approximately 
$1.4billion. He estimated TransCanada costs to date at around $10million (however, I am 
given to understand that TransCanada had claimed to the Ministry a substantially higher 
number, although I cannot recall exactly what it was - M. Killeavy may remember). 
2. Has anyone considered whether or not board approval is required for this? TransCanada is 
clearly characterizing this as an OPA breach (which puts us in the expectation damages risk 
range). There is a huge liability attached to a decision to enter into an agreement which 
either implies or expressly acknowledges a breach. 

Susan H. Kennedy 
Director, Corporate/Commercial Law Group 

-----Original Message----
From: Colin Andersen 
Sent: October 6, 2010 8:13 AM 
To: Michael Lyle; Susan Kennedy 
Subject: Fw: Letter from OPA to TC 

Fyi, pls review and we'll discuss 

-----Original Message-----
From: Mullin, Sean (OPO} <Sean.Mullin@ontario.ca> 
To: Colin Andersen 
cc: Maclennan, Craig (MEI} <Craig.Maclennan@ontario.ca>; Steeve, Jamison (OPO} 
<Jamison.Steeve@ontario.ca>; Maclennan, Craig (MEI} <Craig.Maclennan@ontario.ca> 
Sent: Wed Oct 06 07:56:18 2010 
Subject: Fw: Letter from OPA to TC 

Colin, 

As discussed. Let's connect later today. 

Thanks, 
Sean 

From:: Chri:s, Breen· <sixthman@rogers·• com>. 
1 



To: Mullin, Sean (OPO) 
Cc: Steeve, Jamison (OPO); Chris Breen <chris breen@transcanada.com> 
sent: Wed Oct 06 08:40:44 2810 
Subject: Letter from OPA to TC 

Sean, 

I am sending this from my personal account as my TC blackberry just ran out of power. 

As discussed today, we are very focused on what the letter from the OPA to TC must say for TC 
to generally align with the language in your Key Messages and Q&A. We see this letter as the 
foundation of any comments that TC could make in the wake of the announcement being 
contemplated. 

So as per your suggestion, please consider the following language for the letter from the OPA 
to TC: Re Southwest GTA Clean Energy Supply (CES) Contract between TransCanada Energy Ltd and 
the Ontario Power Authority dated as of the 9th day of October, 2009 (the "Contract"). 

As you are no doubt aware, the Minister today announced that your Oakville gas plant will not 
proceed. As a result, we will not be able to honour our obligations to TransCanada under the. 
Contract. We acknowledge that we do not have a unilateral right to terminate the Contract 
and that this action puts us in breach of the Agreement. We therefore wish to reach an 
agreement with Transtanada under which the parties mutually agree to terminate the Contract 
We agree that TransCanada is entitled to compensation as a result of such termination and as 
a result of our inability to perform our obligations under the Contract. 

With this said, in recognition of our ongoing need for power generation and your desire to 
generate power in Ontario, we wish to negotiate an agreement through which energy 
alternatives to the Oakville gas plant could be built, owned and operated by TransCanada to 
the mutual benefit of both parties and to an extent which would satisfy TransCanada's 
anticipated commercial benefits under the original CES contract. We would like to meet with 
you as soon as possible to conclude the arrangements contained herein. 

In the interim, you are hereby directed to cease all further work and activities in 
connection with the Facility (as defined in the Contract), other than anything that may be 
reasonably necessary in the circumstances to bring such work or activities to a conclusion. 
You are under no further obligation to the OPA to proceed with the development of the 
Facility. 

I look forward to your feedback on this suggested language. 

Thanks, 
Chris Breen 
Transcanada 
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416.605.3524 

Please note our new address: 
Royal Bank Plaza, South Tower 
200 Bay Street, Suite 2400 (PO Box 43) 
Toronto, Ontario MSJ 2J1 

This electronic message and any attached documents are intended only for the named 
addressee(s). This communication from TransCanada may contain information that is privileged, 
confidential or otherwise protected from disclosure and it must not be disclosed, copied, 
forwarded ~r distributed without authorization. If you have received this message in error, 
please notify the sender immediately and delete the original message. 

Thank you. 
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.From: 
Sent: 
To: 
Attachments: 

Susan H. Kennedy 

Susan Kennedy 
Wednesday, October 06, 2010 1:54PM 
Michael Lyle 
TransCanada Energy Ltd(version 2).docx 

Director, Corporate/Commercial Law Group 
Ontario Power Authority 
T: 416-969-6054 
F: 416-969-6383 
E: susan.kennedy@powerauthoritv.on.ca 
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TransCanada Energy Ltd. 
450-1" Street 
Calagary, AB T2P SHl 

Southwest GTA Clean Energy Supply Contract (the "Contract") between TransCanada 
Energy Ltd. (the "Supplier", and collectively with the OPA, the "Parties") and Ontario 
Power Authority (the "OPA") dated October 9, 2009 

Dear Sirs/Mesdames: 

As you are no doubt aware, the Minister of Energy today announced that your Oakville gas plant 
will not proceed. 

The OP A and the Supplier each confirm and agree the Parties shall negotiate in good faith the 
terms (including the amount, and form, of compensation to be paid, or provided, to 
TransCanada) on which the Contract will be terminated. 

The OPA and the Supplier each confirms and agrees that, as-and from the date of this letter 
agreement, and until either the formal termination of the Contract or such other time as the 
Parties agree in writing (the "Suspension Period"), each of the Supplier and the OPA shall be 
excused and relieved from performing or complying with any and all of its respective 
obligations under the Contract and shall not be liable for any liabilities, damages, losses, 
payments, costs, expenses (or Indemnifiable Losses in the case of the Supplier) to, or incurred 
by, the other Party in respect of or relating to such Party's failure to so perform or comply during 
the Suspension Period. 

The OP A and the Supplier each confirms and agrees that, during the Suspension Period the 
Supplier shall cease all further work and activities in connection with the Facility, other than 
anything that may be reasonably necessary in the circumstances to bring such work or activities 
to a conclusion. 

[The Parties shall use good faith efforts to identify other projects which may be of mutual 
benefit to the Parties and the manner in which any such identified projects might be 
pursued.] 

Capitalized terms used in this letter and not otherwise defined, have the meaning ascribed to such 
terms in the Contract. 

To indicate the Supplier's agreement with the provisions herofplease sign and date the duplicate 
copy of this letter and return it to the OPA to the attention of [name], [insert title]. 

Sincerely, 



ONTARIO POWER AUTHORITY 

Per:, ______________ _ 
Name: 
Title: 

I have the authority to bind the corporation. 

By delivering a signed version of this letter back to the OP A, the undersigned confirms its 
agreement with the foregoing as of the day of 2010. 

TRANSCANADA ENERGY LTD. 

Per: ______________ _ 
Name: 
Title: 

I have the authority to bind the corporation. 



Chri~Jirw Lafleur 

From: 
Sent: 
To: 
Subject: 
Attachments: 

He will be here at 9AM. 

Revised draft attached. 

Susan H. Kennedy 

Susan Kennedy 
Thursday, October 07, 2010 8:29AM 
Michael Lyle 
Have contacted Ron 
TransCanada Energy Ltd (RevisedDraft_101007 _OO).doc 

Director, Corporate/Commercial Law Group 
Ontario Power Authority 
T: 416-969-6054 
F: 416-969-6383 
E: susan.kennedy@powerauthoritv.on.ca 
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TransCanada Energy Ltd. 
450-1 st Street 
Calgary, AB T2P 5H1 

October [7], 2010 

Re: Southwest GTA Clean Energy Supply Contract (the "Contract") between
Trans Canada Energy Ltd. (the "Stlpplilll'", and eolleetively with the QP,-\, the 
"Par-ties") and Ontario Power Authority (the "OPA") dated October 9, 2009 

Dear Sirs/Mesdames: 

As you are no doubt aware, the Minister of Energy today announced that your Oakville gas plant 
will not proceed. 

In light of the Minister's announcement, the OP A will be unable to proceed with the Contract.. 
The OPA acknowledges that you are entitled to compensation as a result ofthe OPA's inability 
to move forward. As such. the OP A wishes to reach an agreement with the S!i)'lj'llierYQ]! under 
which the Pameswe mutually agree to terminate the Contract~, 

Yeli are hereey ffireetea te eease all Rutlier werk aBa aetivities iH eeHB:eetien with the Faeility 
Eas ElefiReEl iH the Centraet), ether thaB aBythiHg that may be reasenably neeessary iH the 
eire'HmstaBees te bring Slieft werk er aeti•Aties te a eenellisien. 

In reeegaitien eroiven Ontario's ongoing need for power generation projects and your desire to 
generate power in Ontario, we wish to work with you to identify other projects (which may form 
all. or part. of your compensation in respect of the termination of the Contract) which offer you a 
commercial value that is reasonably equivalent to that which is provided for under the Contract, 
while appropriately protecting the interests of ratepayers~· 

You are hereby directed to cease all further work and activities in connection with the Facility 
(as defined in the Contract). other than anvthing that may be reasonably necessary in the. 
circumstances to bring such work or activities to a conclusion. 

To indicate the Supplier's agreement to enter into good faith negotiations with the OP A to reach 
a mutual agreement to terminate the Contract, please sign and date the duplicate copy of this 
letter and return it to the OPA to the attention of Michael Lyle, General Counsel and Vice 
President. 

Sincerely, 

ONTARIO POWERAUTHORITY 



Per: 
----------------~-------Name: 

Title: 

I have the authority to bind the corporation. 

By delivering a signed version of this letter back to the OP A, the undersigned confirms its 
agreement with the foregoing as of the day of 2010. 

TRANSCANADA ENERGY LTD. 

Per:. ____________________________ __ 
Name: 
Title: 

I have the authority to bind the corporation. 



Christine: Le~f.l~llr 

From: Susan Kennedy 
Sent: 
To: 

Thursday, October 07, 2010 12:55 PM 
NimiVisram 

Subject: FW: See attached 
Attachments: TransCanada Energy Ltd (101007.2).doc 

Nimi, 

Attached needs to go on letterhead. 

Addressee should change to: 

Alex Pourbaix, President, Energy and Oil Pipelines 

Attention: 

Dear Mr. Pourbaix 

Susan H. Kennedy 
Director, Corporate/Commercial Law Group 
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TransCanada Energy Ltd. 
450-1 st Street 
Calgary, AB T2P 5Hl 

October f7}, 2010 

Re: Southwest GTA Clean Energy Supply Contract (the "Contract")' between 
TransCanada Energy Ltd. and Ontario Power Authority (the "OPA") dated 
October 9, 2009 

Dear Sirs/Mesdames: 

As you are no doubt aware, the Minister of Energy today announced that your Oakville gas plant 
will not proceed. This announcement is supported by the OPA's planning analysis of the current 
circumstances in southwest GTA. 

The OP A will not proceed with the Contract. As a result of this, the OP A acknowledges that you 
are entitled to your reasonable damages from the OP A, .including the anticipated financial 
aeBefi.ts value of the Contract. We would like to begin negotiations with you to reach mutual 
agreement to terminate the Contract. 

Given Ontario's ongoing need for power generation projects and your desire to generate power 
in Ontario, we wish to work with you to identify other projects and the extent to which such 
projects may compensate you for termination of the Contract while appropriately protecting the 
interests of ratepayers. 

You are hereby directed to cease all further work and activities in connection with the Facility 
(as defined in the Contract), other than anything that may be reasonably necessary in the 
circumstances to bring such work or activities to a conclusion. 

We undertake that we will not disclose this letter without giving you prior notice and we request 
that you do the same, 

Sincerely, 

ONTARIO POWER AUTHORITY 

Per:. ____________________________ __ 

Name: 
Title: 



Christine Lafleur. 

From: Susan Kennedy 
Sent: 
To: 

Wednesday, October 20, 2010 10:32 AM 
Michael Killeavy 

Subject: RE: Request for Submissions for Litigation Counsel ... 
Attachments: Request For Submissions- Litigation Counsel19 Oct 2010.doc 

I'm going to suggest you go with two separate requests- identical except for disclosure of the counterparties. This is just 
to simplify the response process - i.e. depending on how much information someone is given they may pitch slightly 
differently for TransCanada matter than :. Alternatively, someone may be conflicted out on one or other and it 
will help clarify exactly which one they are pitching for if you get separate submissions (even if they are very similar 
submissions). 

I've done a mark-up with some suggestions (I've done for TransCanada but would suggest same . , mutatis 
mutandis). We should also perhaps do up a "matter description" which you can send out quickly if you get calls for more 
information .. 

Susan H. Kennedy 
Director, Corporate/Commercial Law Group 

From: Michael Killeavy 
Sent: October 20, 2010 8:25AM 
To: Susan Kennedy 
Subject: Request for Submissions for Litigation Counsel ... 
Importance: High 

Susan, 

Could you please review and comment on the attached Request for Submissions? It is modelled on the one I did last 
year to obtain contract management counsel. 

Thank you, 
Michael 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management · 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario M5H 1T1 
416-969-6288 (voice) 
416-969-6071 (fax) 
416-520-9788 (cell) 
michael.killeaw@powerauthority.on.ca 

1 



Services Required " . 

ONT ARlO POWER AUTHORITY 

REQUEST FOR SUBMISSIONS 

Legal Services- Litigation Counsel 

CONFIDENTIAL 

The Ontario Power Authority ("CPA") is seeking Ontario counsel to assist it in defending potential actions 
against it by tws sf its saRtrast GSYAter:paFtiesa contract. counteroarty TransCanada Enerav Ltd. 

l'~e QP/1, may selest mer:e tl:laR c:me finn te pFG'•ida the sep•ises FB~:tl:liested l=ler:eiR. 

Backg~otrnd .' 

The CPA was established under the Electricity Act, 1998, S.C. 1998, c.15, Sched. A and began 
operations in January 2005. A non-profit corporation without share capital, the CPA reports to the 
Ontario Legislative Assembly through the Minister of Energy and Infrastructure and is licensed and 
regulated by the Ontario Energy Board. The CPA's mandate is to ensure an adequate, long-term supply 
of electricity for Ontario. Further information regarding OPA, may be found at the following site: 
htto://www.powerauthoritv.on.ca/ 

The OPA is currently managing over 16,000 MW of electricity generation contracts, which include large
scale gas-fired generation and hydropower contracts, as well as smaller-scale Feed-in Tariff and 
Renewable Energy Standard Offer Program (•RESOP•} contracts. The CPA has two potential disputes 
with different contract counterparties, which may result in actions being commenced against the CPA. 

Sco_pe of Servic_es and Qual_iflcatio~l§.'. 

The retained counsel (the •Litigation Counsel•) will be required to provide advice on managing these-this 
dispute& to avoid litigation, or to defend actions to protect th~ interests of the ratepayer if they are 
commenced against the CPA (the ·services•). 

Counsel must demonstrate an ability to provide strong litigation advice in relation to managing the 
disputes and defending claims made against the CPA, must have a strong working knowledge of the 
electricity sector in Ontario, and electricity generating contracts (both contingent support payment and 
power purchase agreements}. Knowledge of the CPA's electricity generation contracts will be considered 
an asset. 

It is imperative that your firm consider and identify the nature of any potential conflict of interest vour firm - ___ . ..:::i Formatted: Indent left: o• 
· might have in providing the requested services to the CPA. ·: , ;· .. 

. I 
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We understand that vou may require additional information with respect to the ootentiallitigation matter in 
order to prepare your submission. Additional information is available uoon vour reouest <together with 
vour confirmation that you have comqleted conflict searches_and not identified any conflicts Which would. 
preclude you from acting in 'connection with the matterfor which vou are seeking additional infonn·ationl. 

Please note that counsel for generation procurements, contract management, and for regulatory hearing 
work is not being retained pursuant to this Request for Submissions. Counsel for generation 
procurements, contract management and regulatory hearing work will be retained if, and as, needed 
pursuant to a separate process. 

Term of Retainer 

The term of the retainer will be for a period of 12 months and will be extended, as needed, upon written 
notice. Retainers will be non-exclusive. The OPA may terminate the retainer at any time, in its sole 
discretion, upon written notice. 

Su~misslon Regues_t_. 

If you wish to be considered to provide the above-noted services, please submit the following, preferably 
not tater than 5:00:00 pm on 25 October 2010: 

A. Description of background and qualifications: 

1. Describe the names of the partners and associates you would expect to assign to the 
Services, describe the expected services to be provided by each lawyer and provide their 
resumes. If your firm has multiple offices and you anticipate drawing on the expertise of 
lawyers not located in Toronto, please identify the jurisdiction in which such lawyers are 
located. Please identify the partner who will be in charge of the retainer for your firm; 

2. Describe your firm's relevant experience, including a brief summary of any notable 
litigations, issues and/or matters or case~ handled by your firm which you feel 
demonstrate the nature and extent of your firm's expertise; 

It is impat=ati· ·a thar:efgFe that ygYr1iFm aaAslG!er aRG! iEIBRtify tl=la Ra.Wra af aRy pateRtial 
aaRfliat af iRterast ye~;~r fiFm migRt f:l,a··e iA pm\ridiRg the requested sa Rises tG the OP 11

• 

r~rm·· Shollld v-e discfQn file Jdentifies oftJJe CDYF1terpaRi'es7 lfl'lot .,., cea',· 
GaR't asfr forth's iFI the sutJmissfoFIS 7=11•4' nesfl ta f£1'1-av·wJJa tJJe ea·r:ties aceta 
5deFifiP{ a G'9FIR';t l 

CilaR the aaRfiEiaRtial Rakire GftRis matter, please use ElisaFetiaA w-ReA aamptetiAg ye1:1r 
aaRflists saaFGI=I. Discuss Nlly aRy aaRflicts af iRterast, asti:Jal ar pateRtial, "'Hial=l migl=lt 
aFise iA aeRAeetieR .. i\1=1 yewr1iFm's iR··eJ··em.aAt ·uith tl=le OR'\. If your firm believes that a 
conflict of interest might arise, please describe how such conflict would be resolved. 

- - ....: i Formatted: Indent: Left: 0" 
.... '- . 

IL--------------------------------------'---i Formatted: Inden~-~ ;~~·· :~,-·:. 
I 

.· •.. 
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B. Cost: 

1. State the rates at which the services of partners, associates and non-lawyer taw clerks, 
paralegals or other paraprofessionals would be provided to the OPA. Include: 

a. For each lawyer whose resume is provided, the rate you propose to charge the OPA. 

b. For each applicable category of billable, non-lawyer personnel including law clerk, 
paralegal or other paraprofessional, the rate you propose to charge the OPA. 

c. A schedule of all out-of-pocket disbursements which you anticipate will result in a 
charge to the OPA and the rate for each. Note that the OPA expects that 
disbursements will be charged at the firm's actual out-of-pocket cost, with~ut mark
up. 

2. In addition, you may propose any alternative fee structure deemed appropriate ruw!···· 
supplement to the fees requested above. · · 

In setting forth its qualifications, each law firm should provide, in concise but adequate detail, the 
information sought above. Responses should not exceed 20 single-sided pages (including resumes) and 
should be prepared on 8 X! x 11-inch paper using at least 12 point type with margins of no less than one
inch. 

The OPA may follow-up with requests for additional information (for example, references) and may wish 
to interview candidates. 

This request f()r submissions is a non-binding invitation to submit a response for consideration. This 
request does not create, and should not be construed as creating, any contractual relations or obligations 
between the OPA and any candidate.· 

Submissions can be made by email to the email address given below. 

Selection Timing_. 

The OPA expects to complete its selection process not later than 29 October 2010, however, this timing 
may be subject to change. 

Questions and Submissions 

Questions and submissions should be directed to: 

Michael Killeavy 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario, M5H 1T1 
Direct 416-969-6288 
Fax: 416-969-6071 
Email: michael.killeaw@powerauthoritv.on.ca 

Please reference: Legal Services- Litigation Counsel qransCanada Enemy Ltd.) in vour submission. 
fonnatted: Space Before: 12 pt, After: 12 pt, Une 
spacing: 1.5 lines 



Cbris~ine L<!fleur. 

From: Susan Kennedy 
Sent: 
To: 

Thursday, October 21, 201 0 8:13 AM 
Michael Killeavy 

Subject: RE: Response 

Hadn't seen it - I was guessing $Seek - $1M, so I feel validated, which is always nice first 
thingin the AM. 

Susan H. Kennedy 
Director, Corporate/Commercial law Group 

-----Original Message----
From: Michael Killeavy 
Sent: October 21, 2e1e 8:e8 AM 
To: Susan Kennedy 
Subject: FW:. Response 

I don't know if Mike sent this to you or not. It's TCE's estimate of the Town's legal costs 
incurred to date. Please see below. 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
12e Adelaide Street West, Suite 16ee 
Toronto, Ontario MSH lTl 
416-969-6288 (voice) 
416-969-6e71 (fax) 
416-S2e-9788 (cell) 
michael.killeavy@powerauthority.on.ca 

-----Original Message----
From: Deborah langelaan · 
Sent: October 2e, 2e1e 5:57 PM 
To: Michael Lyle 
Cc: Michael Killeavy 
Subject: Fw: Response 

Michael; 

Please see below with respect to the magnitude of TCE's reimbursement of the Town of 
Oakville's legal costs; 

Deb 

-----Original Message-----
From: Terry Bennett <terry bennett@transcanada.com> 
To: Deborah··Langelaan 
sent: Wed Oct: 2Er 1T:45:34 2e1e· 
Subject~ Response, 

1 



Deborah, here is the response from our lawyers: 

Costs are completely within the discretion of the Court, but are normally calculated in 
circumstances such as this on a partial indemnity basis. Depending on the rates of the 
lawyers, costs on a partial indemnity basis are usually about 55-68% of a party's actual 
costs. 

our VERY rough estimate of the Town's costs based on the activities undertaken .is in the 
ball park (order of magnitude) range of $75e,eee to $1,5ee,eee. Given the percentage 
allocation quoted above, our portion would therefore fall in the $4ee,eee to $9ee,eee range. 

Please note again that these are at best educated estimates. The Town's actual costs may be 
quite different from these estimates. 

Regards, Terry . 

This electronic message and any attached documents are intended only for the named 
addressee(s). This communication from TransCanada may contain information that is privileged, 
confidential or otherwise protected from disclosure and it must not be disclosed, copied, 
forwarded or distributed without authorization. If you have received this message in error, 
please notify the sender immediately and delete the original message. Thank you. 

2 



Chri~till~LafiE!Ur ... 

From: Susan Kennedy 
Sent: 
To: 

Monday, November 01, 2010 9:55AM 
Robert Godhue 

Subject: FW: Draft Engagement Letter for SWGTA TEC Matter 
Attachments: Engagement Letter- OPA.pdf; OslerCiientServiceTerms.pdf; 4882838.:_ 4.pdf 

Importance: High 

One small suggestion. I'm happy to discuss with Rocco if necessary. 

Susan H. Ken-nedy 
Director, Corporate/Commercial Law Group 

From: Michael Killeavy 
Sent: October 29, 2010 10:11 AM 
To: Susan Kennedy 
Cc: Deborah Langelaan; Derek Leung 
Subject: FW: Draft Engagement Letter for SWGTA TEC Matter 
Importance: High 

Susan, 

Could you please review the attached draft retainer letter from Osier for the TCE matter? The rates in the table match 
what was in the response we received from them (attached). 

Michael 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario M5H 1T1 
416-969-6288 (voice) 
416-969-6071 (fax) 
416-520-9788 (cell) 
michael.killeavv@powerauthoritv.on.ca 

From: Sebastiana, Rocco [mailto:RSebastiano@osler.coml 
Sent: October 29, 2010 9:32AM 
To: Michael Killeavy 
Subject: Draft Engagement Letter for SWGTA TEC Matter 

Michael, 

As requested, please find enclosed a draft engagement letter for the SWGTA TCE matter. Please let me know 
if you have any comments on it. 

Thanks, Rocco 

1 



OSLER 
Rocco Sebastiana 
Partner 

416.862.5859 DIRECT 
416.862.6666 FACSIMILE 
rsebastiano@osler.com 

Osier, Hoskin & Harcourt LLP 
Box 50, 1 First Canadian Place 
Toronto, Ontario, Canada MSX 188 

osler.com 

This e·mail message is privileged, confidential and subject to 
copyright. Any unauthorized use or disclosure is prohibited. 

Le contenu du present couniel est privilegh~. confidentiel et 
soumis a des droits d'auteur. II est interdit de l'utiliser au 
de Je divulguer sans autorisation. 

-*******"*""**********~***·-----.---·**********""***** 
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October 29,2010 

SENT BY COURIER 

Mr. Michael Killeavy 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide Street West 
Suite 1600 
Toronto, ON M5H 1 Tl 

Dear Mr. Killeavy: 

Rocco Sebastiana 
Direct Dial: 416.862.5859 
rsebastiano®osler.com 
Our-MatterNumber: • 

. Thank you for retaining Osler, Hoskin & Harcourt LLP ("Osler") to provide legal 
services to you in connection with the Request for Submissions regarding litigation 
counsel in defending potential actions against the OP A by Trans Canada Energy Ltd. I 
will have primary responsibility for seeing that your legal needs are met, will supervise 
all legal work in connection with this retainer and determine appropriate additional 
staffing. For your record keeping purposes, the file name we have assigned to this matter 
is [Cancellation of Southwest GTA CES Contract with TransCanada Energy Ltd.] 
and the file number is •. 

We are pleased you have retained us to assist with this matter, and would like to take this 
opportunity to confirm further details of the engagement. Please refer to our Client 
Service Terms for additional standard information about our role, how we staff 
engagements, fees and disbursements and other terms that will apply to this and any 
matter in which you engage us. We have agreed to the following amendments to the 
Client Service Terms: 

(1) In the second paragraph of Section 2- Scope of Our Role, the first sentence shall 
be amended to read: "Our role is to provide legal advice and legal services to you 
commensurate with the highest standards of professional practice and at all times, 
in accordance with the requirements of the Law Society ofUpper Canada.". 

(2) · In the second paragraph of Section 4 - Fees and Disbursements, with respect to 
factors 1 through 5, we agree that our final fee shall not be increased above our 
hourly rates on account of these factors without the OP A's prior consent. 

A copy of our standard Client Service Terms is attached. The terms of this letter take 
precedence over the Client Service Terms to the extent of any inconsistency. 

TOR_P"..Z:4893883.1 



Page2 

1. Conflicts 

We have conducted a review of our records to confirm that representing you in this 
matter will not create a legal· conflict with the interests of any of our other existing 
clients. 

2. Fees 

Our fees are generally based upon the time spent by lawyers and other legal professionals 
on your behalf and are charged at hourly rates. Our hourly rates are adjusted periodically 
to reflect experience, capability and seniority of our professionals, as well as general 
economic factors. The names and current billing rates for some of the legal professionals 
expected to work on this matter are set forth in a list attached to this letter. 

3. Term 

We agree with you that the term of the retainer will be for a period of 12 months (which 
may be extended, as needed, upon written notice by you), unless terminated in 
accordance with Section 9 of the Client Service Terms. 

If you have any concerns regarding our representation of you or the terms of our 
engagement, please contact me. 

Yours very truly, 

Rocco Sebastiana 
RMS/lh 

Attachments 
c: Michael Lyle, General Counsel, OPA 

10R_P:2Z:4893883.1 



PRINCIPLE LA WYERS AND HOURLY RATES 

I~awyer Honrll:; Rare ~!IH.l) 

Rocco Sebastiana $750.00 

Richard Wong $600.00 

Elliot Smith $365.00 

Brett Ledger $900.00 

Paul Ivanoff $650.00 

Evan Thomas $405.00 

RiyazDattu $775.00 

TOR_P2Z:4893883.1 



October 29, 2010 

SENT BY COURIER 

Mr. Michael Killeavy 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide Street West 
Suite 1600 
Toronto, ON MSH 1 Tl 

Dear Mr. Killeavy: 

Rocco Sebastiane 
Direct Dial: 416.862.5859 
rsebastiano®osler .com 
Our Matter Number: • 

Thank you for retaining Osler, Hoskin & Harcourt LLP ("Osler'') to provide legal 
services to you in connection with the. Request for Submissions regarding litigation 
counsel in defending potential actions against the OP A by TransCanada Energy Ltd. I 
will have primary responsibility for seeing that your legal needs are met, will supervise 
all legal work in connection with this retainer and determine appropriate additional 
staffing. For your record keeping purposes, the file name we have assigned to this matter 
is [Cancellation of Southwest GTA CES Contract with TransCanada Energy Ltd.) 
and the file number is •. 

We are pleased you have retained us to assist with this matter, and would like to take this 
opportunity to confirm further details of the engagement. Please refer to our Client 
Service Terms for additional standard information about our role, how we staff 
engagements, fees and disbursements and other terms that will apply to this and any 
matter in which you engage us. We have agreed to the following amendments to the 
Client Service Terms: 

(1) In the second paragraph of Section 2- Scope of Our Role, the first sentence shall 
be amended to read: "Our role is to provide legal advice and legal services to you 
co=ensurate with the highest standards of professional practice and at all times, 
in accordance with the requirements of the Law Society of Upper Canada.". 

(2) In the second paragraph of Section 4 - Fees and Disbursements, with respect to 
factors 1 through 5, we agree that our final fee shall not be increased above our 
hourly rates on account of these factors without the OP A's prior consent. 

A copy of our standard Client Service Terms is attached. The terms of this letter take 
precedence over the Client Service Terms to the extent of any inconsistency. 

TOR_P2Z:4893883.l 
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1. Conflicts 

We have conducted a review of our records to confirm that representing you in this 
matter will not create a legal conflict with the interests of any of our other existing 
clients. 

2. Fees 

Our fees are generally based upon the time spent by lawyers and other legal professionals 
on your behalf and are charged at hourly rates. Our hourly rates are adjusted periodically 
to reflect experience, capability and seniority of our professionals, as well as general 
economic factors. The names and current billing rates for some of the legal professionals 
expected to work on this matter are set forth in a list attached to this letter. 

3. Term 

We agree with you that the term of the retainer will be for a period of 12 months (which 
may be extended, as needed, upon written notice by you), unless terminated in 
accordance with Section 9 of the Client Service Terms. 

If you have any concerns regarding our representation of you or the terms of our 
engagement, please contact me: 

Yours very truly, 

Rocco Sebastiano 
RMS/lh 

Attachments 
c: Michael Lyle, General Counsel, OPA 

lOR_PlZ:4893883.1 



PRINCIPLE LA WYERS AND HOURLY RATES 

I~awyer H!mdl: Rate ~Ill II) 

Rocco Sebastiane $750.00 

Richard Wong $600.00 

Elliot Smith $365.00 

Brett Ledger $900.00 

Paul Ivanoff $650.00 

Evan Thomas $405.00 

RiyazDattu $775.00 
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Toronto 

Montreal 

Ottowa 

Calgary 

New York 

Osler, Hoskin & Harcourt LLP 
Box 50, 1 First Canadian Place 
Toron.to, Ontario, Canada MSX 1B8 
416.31;2.2111 MAIN 
416.862.6666 FACSII\.1ILE 

October 25, 2010 

Confidential 

Delivered by Email 

Ontario Power Authority 
120 Adelaide Street West 
Suite 1600 
Toronto, Ontario 
M5H1Tl 

Attention: Michael Killeavy 

Dear Mr. Killeavy: 

OSLER 
Rocco Sebastiana 
Direct Dial: 416.862.5859 
rsebastiano@osler.com 

Legal Services -Litigation Counsel (TransCanada Energy Ltd.) 

On behalf of Osler, Hoskin & Harcourt LLP (Osler), thank you for inviting us to 
respond to the Request for Submissions from the Ontario Power Authority 
(OPA) for legal services to provide advice to the OPA on managing the dispute 
with TransCanada Energy Ltd. to avoid litigation, and if necessary to defend any 
actions against the OPA to protect the interests of the ratepayer. 

We would welcome the opportunity to continue to build on our current 
relationship with the OPA by working with you on this matter. We look forward 
to discussing this mandate further with you, and invite you to call me at (416) 
862-5859 if you require any additional information. 

Yours very truly, 

Rocco Sebastiana 
RMS:es 

Attachments 

TOR_P1Z:4882838.4 osler.com 



TOR_P"-Z:4S82S3S.4 

PROPOSAL FOR 
LEGAL SERVICES TO 

THE ONTARIO POWER AUTHORITY 
TO ADVISE THE OPA ON POTENTIAL CLAIMS BY 

TRANSCANADAENERGYLTD. 

OCTOBER 25, 2010 



Table of Contents 

Page 

Executive Summary 1 
A. Description and Background of Qualifications 3 

1. Proposed Team 3 
2. Relevant Experience and Notable Litigation and Transactions 3 
3. Potential Conflicts 8 

B. Cost 8 
Q~=s 10 

TOR_~.Z:4882838.4 



Executive Summary 
Thank you for inviting us to respond to the Request for Submissions from the Ontario Power 
Authority (OPA) for legal services to advise the OPA on potential claims by TransCanada 
Energy Ltd. (TCE) as a result of the Government of Ontario's announcement of the intended 
cancellation of the Southwest GTA CES Contract between TCE and the OPA. We would 
welcome the opportunity to advise you on this matter and build on our current relationship with 
theOPA. 

Osler would be ideally suited to advise you on the potential claim by TCE for several reasons: 

• Osler's Litigation Department is one of the largest and most accomplished dispute resolution 
teams in Canada. Years of careful recruiting and rigorous training has allowed us to develop 
deep expertise in complex co=ercial and government litigation. We have provided 
litigation advice to numerous clients on extremely complex, high-stakes disputes, and have 
advised several government corporations and agencies on the cancellation of major power 
and infrastructure projects, including the OP A in the termination of the Eastern Power 
contracts for Greenfield North and Greenfield South power projects. We also successfully 
avoided potential claims by Enbridge against the OP A in the termination of its participation 
in the Goreway Station project and the OPA's contract with Sithe Goreway. We are 
currently advising the OP A on potential claims by several Suppliers, including TCE, on 
recent changes to the IESO market rules and Section 1.6 of the Clean Energy Supply (CES) 
contract. The underlying contract in each such case is similar in form to the Southwest GTA 
CES Contract. We have also advised other government corporations and agencies, such as 
Atomic Energy of Canada and the Toronto Transit Commission, in the cancellation of major 
infrastructure projects by governments. In addition, we also have extensive litigation 
experience with issues of Crown and Crown agency liability as it relates to the cancellation 
of government contracts, and the potential for claims made under trade agreements such as 
under the Agreement on Internal Trade and the North American Free Trade Agreement 
(NAFTA) as a result of government action. 

• We have a strong understanding of the electricity sector in Ontario. We have acted for the 
OP A in numerous procurements as well as sole-source negotiations, and have a strong 
understanding of the need to take into consideration the costs being passed on to the 
ratepayer while implementing the OPA's mandate. Additionally, we have also liaised 
between the OPA and the Ministry of Energy on a number of initiatives, including the 
original 2500 MW RFP, which was initiated by the Ministry and transferred to the OP A, as 
well as through the Renewable Energy Supply Integration Team (RESIT), where we worked 
with Ministry officials to ensure our direction was consistent with the Province's objectives. 
We also understand the economics of Suppliers as we have acted for successful proponents 
on the development and operation of multiple generating facilities in the Province. We 
understand the sequencing, scheduling and cost expenditure curves of a developer in building 
a combined cycle generating facility; we are also very aware of the implications of delays to 
projects (such as municipal law issues), which enables us to assist with claims analysis and 
any discounting of potential claims to account for the likelihood that the project would have 
faced insurmountable delays. 

TOR_P2Z:4S81838.4 



• We would expect that at some stage, whether through negotiations or litigation, independent 
experts in damage quantification may be involved in the resolution ofTCE's potential claim. 
Through our experience in complex co=ercial litigation, we have extensive expertise in 
working with independent consultants on loss quantification issues. 

• We have an unsurpassed understanding of the OPA's forms of electricity generating 
contracts, both CES-style and power purchase agreements. We developed the original CBS
style contract with the Exhibit J calculations of Contingent Support Payments and Revenue 
Sharing Payments while acting as counsel to the Ministry of Energy (Ontario) on the 2500 
MW RFP. We have been responsible for all significant evolutions of the Exhibit J payment 
mechanism for subsequent OP A procurements, including the development of the form of 
Peaking Generation Contract, the multi-staged imputed production model in the TransAlta 
New Early Mover Clean Energy Supply (EMCES) contract, and we are presently developing 
a simplified payment mechanism based on a "Virtual Power Plant" in connection with our 
work on the Combined Heat and Power Standard Offer Program. We also developed the . 
OP A's standard form of power purchase agreement for the Renewable Energy Supply (RES) 
I and RES II initiatives and acted for the OP A in the most significant evaluation to that form 
of contract in our role developing the legal documents for the Feed-in Tariff Program. 

• We acted for the OPA on the procurement in Southwest GTA which led to the awarding of 
the Southwest GTA Contract to TCE. As a result, we are intimately familiar with the 
contract itself, as well as the dynamics between the parties. If retained by the OP A, we would 
be in a position to inunediately begin advising the OP A on this matter, and would not require 
the OP A to incur the time and associated expense with us coming up to speed on the 
underlying agreement. On the basis of the information provided to us to date, we believe that 
TCE may attempt to argue that the cancellation of the Southwest GTA Contract constitutes a 
"Discriminatory Action" and that the exclusion of consequential damages (including loss of 
profits) set out in Section 14.1 of the contract does not apply in such a case. 

• In addition to the above experience, there would also be significant synergies if we are 
retained for this matter as we are currently counsel to the OP A on other potential claims 
made by TCE under Section 1.6 of the Southwest GTA Contract (as well as the Halton Hills 
and the Portlands Energy Centre agreements) in respect of recent changes to the IESO market 
rules. By retaining us on this matter, we may be able to obtain a more advantageous result 
for the OP A by providing a comprehensive approach to addressing outstanding disputes with 
TCE rather than resolving each dispute individually. 

Overall, our extensive involvement in advising the OP A and private-sector developers, and our 
extensive background as described in this Proposal, will contribute significantly to our ability to 
manage the legal services on this project in a very cost efficient manner. The OPA' s legal 
requirements will be best served by a client team comprising partners with the requisite industry 
expertise, supported by experienced associates who can function efficiently and at a lower cost. 

In advance of further discussions with you under this external counsel process, we would like to 
clarify that, as is customary for such proposals, we are participating in this process on the 
understanding that (i) our discussions will not constitute a solicitor/client relationship on this 
project unless and until we are formally retained; and (iii) in the event that you do not retain us, 
you will not allege that our participation in this process constitutes a conflict in our acting for 
another third party in relation to this project. 
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A. Description of Background and Qualifications 

1. Proposed Team 

We propose that the core group of the client team for the project comprise Rocco Sebastiano, 
Richard Wong, and Elliot Smith as solicitors, and Brett Ledger, Paul Ivanoff and Evan Thomas, 
as litigators. We also propose to involve Riyaz Dattu, an expert in Crown liability, government 
procurement and international trade agreements, to the extent any issues on these subjects arise. 

We propose that Rocco Sebastiano will be the partner in charge of this matter. An integrated 
team of both the solicitors and the litigators would work together to provide the OPA with advice 
on this matter. In the early stages, we would expect the solicitors would take on a greater role, 
working closely with the litigators, and if the matter proceeded to formal dispute resolution, we 
would expect an increasing role for the litigators on the team. 

Rocco has extensive experience working with the CES-style contract as he was responsible for 
developing the form of contract for the Ministry of Energy in the 2500 MW CES RFP, and for 
leading and co-ordinating the legal services to the OP A in the negotiations and procurements for 
the GTA West Trafalgar procurement and the ACES Contract for Portlands Energy Centre. 
Richard was lead counsel on the Southwest GTA procurement, and Elliot assisted Richard in the 
procurement and has used the Southwest GTA form of contract as a precedent for other OPA 
matters, and therefore all three are extremely familiar with the contract at issue. 

Paul has experience with the CES-style form of contract as he is presently advising the OP A on 
the potential claims related to certain IESO market rule changes. In addition, Paul advised the 
OP A in successfully avoiding potential claims by Enbridge in the termination of its participation 
in the Goreway Station project, and he has many years of experience with litigation related to 
construction and infrastructure projects. Brett is the former chair of our litigation department 
and is an experienced litigator who has advised on connercial disputes, including several which 
have gone to the Supreme Court of Canada. In particular, Brett has extensive litigation 
experience in the energy sector, having provided advice to clients such as Atomic Energy of 
Canada Limited, Irving Oil, and Imperial Oil on disputes and litigation relating to many major 
connercial matters and on the cancellation of certain major projects. Evan formerly worked at 
the IESO and has published a number of papers on deregulated electricity marketplaces. 

2. Relevant Experience and Notable Litigation and Transactions 

As summarized above, our experience in the following matters will be of particular advantage in 
advising the OPA on the potential claims by TCE resulting from the Goverrunent of Ontario's 
announced intention to cancel the Southwest GTA CES Contract: 

Extensive Litigation Experience 

• Litigation Experience on Behalf of the OPA. We have advised the OPA on a number of 
disputes that had the potential to result in litigation, and have successfully avoided litigation 
in each case. We provided advice to the OPA and the Ministry of Energy on the cancellation 
of the Eastern Power contracts for Greenfield North GS and Greenfield South GS, which 
were very similar in form to the Southwest GTA Contract, as well as in threatened litigation 
by Enbridge in relation to the termination of its participation in the Goreway Station project. 
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We are presently advising the OF A on potential claims being made by multiple Suppliers 
(including TCE) regarding the implications of certain IESO market rule changes and Section 
1.6 of their respective CES agreements with the OP A. We believe this most recent work is 
closely related to the potential claims by TCE as both relate to the Supplier's economics 
under the contract, which is a concept we have undertaken considerable efforts to understand 
and explore in connection with the CES-style contracts. 

• Experience with Notable Litigation Matters. We have advised on numerous significant 
litigation matters that demonstrate the nature and extent of our expertise in advising the OPA 
in any potential claim by TCE. In particular, we have advised clients on legal issues and 
claims relating to the cancellation of major energy and infrastructure projects. A few 
examples of this experience include acting for: 

o Atomic Energy of Canada (AECL) in a mediation with MDS Inc. and its subsidiary 
MDS Nordion (MDS) on issues related to the construction, commissioning and 
operation of the cancelled MAPLE reactors and associated New Processing Facility 
(NPF) in Chalk River, Ontario. MDS is seeking to recover an amount in excess of 
$300 million relating to such claims. 

o AECL in the claims arising from Ontario Power Generation (OPG) the cost-overruns 
and partial cancellation of the Pickering A Return to Service project. 

o Bruce Power in a mediation with British Energy for a breach of warranty claim 
related to the condition of the Unit 8 steam generators. The amount in dispute is 
approximately $100 million. 

o The Toronto Transit Commission (fTC) on claims by contractors and suppliers 
relating to the cancellation of the Eglinton Subway by the Province of Ontario. The 
TIC was required to negotiate the termination of several of the key construction and 
equipment supply contracts and defend potential claims relating thereto. 

o Veco Corporation in a $500 million action by Nelson Barbados against Veco, the 
Country of Barbados, the Attorney General of Barbados and others involving 
allegations of improper denial and altering of gove=ent approvals on a major 
infrastructure development. 

• Experience with Crown Liability and Trade Agreements. A government-initiated 
cancellation of a contract of this nature has the potential to trigger the application of Crown 
liability, and if TCE has any major US shareholders, a claim may also be initiated under the 
North American Free Trade Agreement (NAFTA). Osler lawyers have acted in more 
international trade litigation matters than any other Canadian firm, and have extensive 
experience with dispute resolution panels including under NAFTA. We also have extensive 
experience advising both the Crown and private parties on issues of Crown liability. 

• Other Commercial Litigation Experience. We have provided advice to clients on a number 
of complex litigation matters, including the Greater Toronto Airports Authority, on a number 
of commercial and construction disputes arising out of the New Terminal Development 
Project and the redevelopment of Terminal 3 at Pearson International Airport. We advised 
the TIC on several claims arising from the development and construction of the Sheppard 
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Subway, including a claim for $43 million on the Don Mills Station. Other significant 
litigation retainers include advising !neoN oisey's Bay Nickel Company on the tennination of 
a supply contract for business-critical equipment, and the recovery of the equipment, in the 
context of significant delay costs, and also on deficiencies in the design of a conveyor 
system; and advising Stone & Webster Canada L.P. on disputes relating to construction at the 
Lambton and Nanticoke Power Generating Stations. 

Strong Understanding of the Electricity Sector in Ontario 

• Having advised the OPA on the EMCES Contracts, the GTA West Trafalgar Contract, the 
Hydroelectric Energy Supply Agreement, Portlands, Goreway, RESOP, the Feed-in Tariff 
Program, CHP ill, the Southwest GTA Contract, the Peaking Generation Contract and the 
Government of Ontario on the RES I and II RFPs and the 2,500 MW RFP, as well as our 
work for generators including Pristine Power who submitted a successful proposal for a 
combined heat and power contract under the OPA's CHP I procurement process and a simple 
cycle peaking generating facility under the OPA's Northern York Region procurement 
process, we will bring to bear our considerable understanding of the current electricity 
marketplace and our in-depth knowledge of the various forms of contracts currently in use in 
the Ontario electricity market. 

Not only do we understand the connercial and legal risk allocations between the Buyer and 
Supplier under these contracts (including such issues as the payment mechanisms and 
formulas in Exhibit J of the CES, EMCES, ACES, and other related contracts, the 
development and operational covenants, as well as the force majeure, damages and 
discriminatory action provisions), but we also understand the policy framework and 
rationales underlying the formulation of such provisions and have a practical sense of the 
appropriateness of such provisions in light of the state of the generation development 
industry and the OPA's role under the contracts for such developments. 

Unsurpassed Knowledge of the OPA 's Electricity Generating Contracts 

• Development of the CES Contract. In our role as counsel to the Ministry of Energy 
(Ontario), we developed the original Clean Energy Supply (CES)-style contract for the 2,500 
MW RFP. As counsel to the OP A on the Goreway and Portlands Projects, we enhanced the 
CES Contract through the development of the Accelerated Clean Energy Supply Contract 
(ACES Contract), which incorporated the requirement to implement a simple cycle mode of 
operation prior to achieving the combined cycle mode of operation. We subsequently 
developed the GTA West Trafalgar form of CES-style contract, which we were then retained 
to adapt into a Peaking Generation Contract, which was used by the OP A for the Northern 
York Region procurement. We adapted this contract for the Southwest GTA procurement, 
and have subsequently made further revisions to this form of contract to develop the new 
EMCES contracts and the pending Combined Heat and Power Standard Offer Program 
(CHPSOP) form of contract. As a result of this extensive experience with the CES-style 
contract, we thoroughly understand the entire contract, and in particular, the economics 
contemplated by Exhibit J, and can leverage this understanding in any negotiations we 
undertake with TCE. 
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General ElectriCity Industry Experti$e 

A summary of our representative matters and project work most relevant to the work that will 
likely be required in connection with the defense of any possible claims by TCE is set out below. 
As well, we encourage you to contact Kevin Dick, Richard Duffy and Barbara Ellard who are 
very familiar with our experience and the quality of our legal services. 

Representative Litigation and Project Matters 

Relevant litigation and project related matters in which our lawyers have advised clients on 
major power and infrastructure projects, include: 

o Atomic Energy of Canada (AECL). Our lawyers have advised AECL on numerous 
matters, including: 

o Claims relating to the Cancellation of MAPLE Reactors - We advised AECL in a 
mediation with MDS Inc. and its subsidiary MDS Nordion (MDS) on issues related to 
the construction, commissioning and operation of the cancelled MAPLE reactors and 
associated New Processing Facility (NPF) in Chalk River, Ontario. MDS is seeking 
to recover an amount in excess of $300 million relating to such claims. 

o Pickering A Restart Project- We advised AECL in the claims arising from Ontario 
Power Generation (OPG) the cost-overruns and partial cancellation of the Pickering 
A Return to Service project. 

o Bruce Power Limited Partnership- We are acting for Bruce Power in a mediation with 
British Energy for a breach of warranty claim related to the condition of the Unit 8 steam 
generators. The amount in dispute is approximately $100 million. 

o Toronto Transit Commission -We advised the Toronto Transit Commission (TIC) on 
claims by contractors, equipment and material suppliers relating to the cancellation of the 
Eglinton Subway by the Province of Ontario. The TTC was required to negotiate the 
termination of several of the key construction and supply contracts and defend potential 
claims relating thereto. 

o Veco Corporation - We advised Veco Corporation (V eco) in a $500 million action by 
Nelson Barbados against Veco, the Country of Barbados, the Attorney General of Barbados 
and others involving allegations of improper denial and altering of government approvals on 
a major infrastructure development. 

o Pristine Power Inc. We have advised· Pristine on the development, financing, construction 
and operation of the East Windsor Cogeneration Centre and the York Energy Centre. 

o Ontario Power Authority. Our lawyers have advised the OP A on numerous matters, 
including: 

o Potential Claims in connection with IESO Market Rule Changes- We are currently 
advising the OP A on potential claims in connection with a recent change to the IESO 
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Market Rules relating to generator cost guarantees, including claims by TCE for both the 
Southwest GTA Facility and the Halton Hills Facility, and an indirect claim by TCE 
through its 50% ownership interest in Portlands Energy Centre LP. 

o Southwest GTA RFP- We advised the OPA on the Southwest GTA RFP, in which TCE 
was chosen as the selected proponent. Contract issues included modifying the form of 
CES Contract to reflect an all-in gas management approach, and incorporating applicable 
improvements from the Peaking Generation Contract and the Northern York Region 
contract. 

o GTA West Trafalgar RFP- We advised on all aspects of this procurement, including the 
development of specific rated criteria used in the evaluation of proposals. We 
implemented further revisions to the CES Contract for use on the GTA West Trafalgar 
CES Contract to deal with specific issues such as revenues from and ownership of future 
contract related products. 

o Portlands Energy Centre - We negotiated a further modified form of ACES Contract for 
this project to permit either an initial simple-cycle mode of operation or in the event of 
certain delays in achieving this milestone, providing temporary generation through the use 
of 12 rental mobile gas turbine generators. We also negotiated further amendments to this 
ACES Contract in order to implement a gas management plan which results in a sharing of 
gas supply and transportation risks between the Buyer and the Supplier in exchange for a 
reduction in the Supplier's over-all net revenue requirement 

o Goreway Station- We negotiated a modified form of CES Contract in order to permit 
this facility to initially operate in simple-cycle mode while the combined-cycle aspect of 
the facility was still under construction. This resulted in the development of the 
Accelerated Clean Energy Supply (ACES) Contract. We also provided advice to the OP A 
in connection with threatened claims by Enbridge resulting from the termination of its 
participation in this project, and successfully avoided any litigation. 

o Early Movers - We developed and negotiated a modified form of CES Contract for use 
on a number of early mover projects (including Coral's Brighton Beach Project, 
TransAlta's Sarnia Regional Cogeneration Centre and three Toromont combined heat and 
power projects). The EMCES Contract introduced the directed dispatch concept in order 
to meet the Ministry of Energy's directive to the OPA to displace coal. 

o Standard Form Peaking Generation Contract - We advised the OPA in the 
development of anew form of contract structure for the OPA, starting from the GTA West 
Trafalgar CES Contract, which would be appropriate for a natural gas-fired peaking 
generation facility. We incorporated the unique requirements of a peaking facility, such as 
gas risk, gas management, and must-offer obligations, and incorporated extensive 
stakeholder feedback. 

o TransAlta Ottawa Initiative - We advised the OP A on an innovative financial structure 
as an ancillary contract to the NUG Contract for this facility in order to provide financial 
incentives to the Supplier to shift production to peak hours. 

o Hydroelectric Energy Supply Agreement- We are currently advising the OPA on the 
development and negotiation of long-term hydroelectric energy supply agreements for 
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nine hydroelectric generating stations in northern Ontario, totalling over 1,000 MW owned 
and to be operated by Ontario Power Generation Inc. pursuant to the directive issued by 
the Ministry of Energy (Ontario) on December 20, 2007. 

• Ministry of Energy (Ontario). We have advised the Ministry of Energy on four major 
Requests for Proposals (RFPs) relating to electricity generation, being the RFP for 300 MW 
of renewable electricity generation (RES I RFP), the RFP for 2,500 MW of clean generating · 
capacity or demand-side projects (2,500 MW RFP) to address Ontario's growing electricity 
capacity needs, the RFP for up to 1,000 MW of renewable electricity generation for facilities 
between 20 MW and 200 MW (RES II RFP) and the draft RFP for up to 200 MW of 
renewable electricity generation for facilities between 0.25 MW and 19.99 MW (the original 
RES III RFP). On tbe 2,500 MW RFP, we developed and drafted the CES Contract, 
including tbe development of the innovative contract for differences model based on imputed 
production as set out in Exhibit J of the CES Contract. We also provided advice to tbe 
Ministry and the OPA relating to the negotiated cancellation of the Eastern Power contracts 
for Greenfield North GS and Greenfield South GS. 

Please refer to tbe resumes attached to this submission for a description of other relevant 
transactions, project work and claims that our core team oflawyers have advised on. 

3. Potential Conflicts 

We do not expect that we would have any conflicts of interest in providing legal services to tbe 
OP A in relation to this matter. On the contrary, we believe our work regarding the potential 
claims in connection with recent IESO Market Rule changes provides synergistic benefits to the 
OPA. 

B. Cost 

Osler's service team for the OPA would follow our core service philosophy for delivering quality 
work, responsive service, timely communications and controlled costs. To ensure that we 
effectively manage the cost of providing our services to you, we will involve, whenever possible, 
associates at a more junior level and witq correspondingly lower hourly rates. 

Hourly rates (in Canadian dollars) for the lawyers in the proposed core service team are as 
follows:· 

Lawyer, .. , · .·.· · . . . . H?ll~lyl{at~. (2?10) 

Rocco Sebastiane $750 

Richard Wong $600 

Elliot Smith .. $365 

Brett Ledger $900 

Paul Ivanoff $650 

Evan Thomas $405 

Riyaz Dattu $775 
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We expect that initially the majority of the work would be done by Elliot and Rocco with advice 
from Richard, Brett and Paul. If the potential claims proceed to dispute resolution under the 
arbitration provisions of Section 16.2 of the contract or to litigation in court proceedings, we 
expect that Brett, Paul and Evan would have an increasing role in the conduct of this matter, with 
the drafting of litigation documents being done by Evan under the supervision of Brett and Paul. 
To the extent that any issues arise under NAFTA, or relating to liability of the Crown or Crown 
agencies, Riyaz would also be consulted. 

These houtly rates will apply without a retainer or a minimum quantity of hours. Should the 
matter proceed to litigation, we may also engage law clerks whose hourly rates vary from $115 
to $315. 

We believe that our extensive involvement in advising the OP A, the Govermnent of Ontario and 
private sector owners and developers on the Clean Energy Supply form of contract will 
contribute significantly to our ability to manage the legal services on this project in a very cost 
efficient manner, and in particular, as we ran the Southwest GTA procurement, we are intimately 
familiar with that form of contract. Furthermore, as we are currently advising the OP A on other 
potential claims by TCE, we have already considered many of the issues relating to liability 
under the contract including as it relates to the Supplier's economics and the waiver of indirect 
and consequential damages. Therefore, there is no learning curve on our end, which will result in 
a significant cost savings to the OP A. This, combined with our extensive litigation expertise, will 
allow us to quickly and efficiently begin the process of advising the OP A on any potential claims 
byTCE. 

The Request for Submissions also requests information regarding the cost of disbursements. We 
do not anticipate any disbursements relating to travel and accormnodations. Also, we do not 
charge clients for the use of meeting rooms in our client centre. With respect to other 
disbursements such as printing of documents and long distance calls, our disbursements are 
charged out essentially at cost without any additional mark-up. 
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C. Resumes 

Rocco M. Sebastiano 

416-862-5859 
rseb~s~an~.~?sl~r:c;:o~ . 

Education 
1992 Osgoode Hall Law School, LL.B. 
1989 Professional Engineers Ontario, P.Eng. 
1985 University of Toronto, B.A.Sc. (Engineering Science 

Nuclear and Thermal Power) 

Year of Call 
1994 Ontario 

Rocco M. Sebastiane is the Chair of the finn's Energy- Power Group and a partner in the firin's 
Construction and Infrastructure Group. He is a qualified and experienced professional engineer 
who, prior to joining the finn, was employed as a nuclear design engineer and reactor safety 
analyst in the Nuclear Division of Ontario Hydro. Rocco's practice concentrates on energy, 
construction law and engineering and infrastructure matters. He has extensive experience on a 
wide range of major projects and has acted for various project participants, including owners, 
developers, contractors, operators, lenders, subcontractors, architects and engineers. 

Rocco's project experience on power and infrastructure development includes advising the 
Ontario Power Authority, Hydro One, the Ontario Ministry of Energy and Atomic Energy of 
Canada Limited on matters such as the planning, procurement, development, engineering, 
construction, contracting, refurbishment and fmancing of natural gas, co-generation, nuclear, 
wind and hydro power generation projects and transmission and distribution systems. 

Typical services include advising with respect to the structuring and development of the project, 
risk identification, allocation and management, tendering and procurement documents, 
permitting, licensing and approvals, corporate and project financing aspects and agreements, 
engineering, procurement and construction (EPC) contracts, power purchase agreements, energy 
supply contracts, transmission services agreements, refurbishment contracts, equipment 
procurement, operating and maintenance agreements, and other related commercial and technical 
contracts. 

Professional Affiliations 
• Law Society of Upper Canada 
• Professional Engineers Ontario 
• Canadian Bar Association 
• The Canadian Council for Public-Private Partnerships 

Canadian Construction Association 
• Ontario Energy Association 

Representative Work 
Rocco has advised on a number of major power generating and transmission projects such as: 
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• The Ontario Power Authority on numerous new generation and demand managements 
projects, including: 

• Potential claims by Suppliers under CES-style contracts in connection with ISEO market 
rule changes to generator cost guarantees. 

Negotiation of the new Early Mover CES Contracts with TransAlta and Shell Energy, 
respectively, for the Sarnia Regional Cogeneration Plant and the Brighton Beach Power 
Generating Station. 

Southwest GTA RFP and CES contract for up to 850 MW of gas fired generation. 

• Hydroelectric Energy Supply Agreements with Ontario Power Generation Inc. for the 
Lac Seul GS and the proposed upper and lower Mattagarni River generating facilities. 

Developing form of Peaking Generation Contract for gas fued peakiog generation 
facilities. 

Developing the renewable energy Feed-in Tariff Program, in connection with the Green 
Energy and Green Economy Act, 2009. 

Negotiating the Accelerated Clean Energy Supply Contracts with Sithe Global Power 
Goreway for the 875 MW combined cycle Goreway Station Project in Brampton and with 
Portlands Energy Centre LP for the 560 MW combined cycle Portlands Energy Centre in 
downtown Toronto . 

• GTA West Trafalgar Clean Energy RFP and CES Contract with TransCanada Energy on 
the 600 MW combined cycle Halton Hills Generating Station. 

• Demand Response Program for Ontario (250 MW), including the development of the 
Program Rules and form of Contract for the procurement of the DR3 component of the 
program. 

York Region Demand Response Program (20 MW), including the development and 
implementation of the program, procurement and form of contract. 

Negotiation of the original Early Mover CES Contracts with TransAlta Energy and Coral 
Energy, respectively, for the Sarnia Regional Cogeneration Plant and the Brighton Beach 
Power Generating Station. 

• Atomic Energy of Canada Limited on the Ontario Nuclear Procurement Project, the 
refurbishment and retubing of CANDU nuclear reactors at the Bruce A Nuclear Generating 
Station and Pickering A Nuclear Generating Station in Ontario and the Pt. Lepreau 
Nuclear Generating Station in New Brunswick and on the development, construction, 
connercial arrangements and subsequent cancellation of the MAPLE Reactors and 
associated radioisotope production facility at its Chalk River Research Facility. 

• East Windsor Cogeneration in respect of the procurement and development of the East 
Windsor Cogeneration Centre in Windsor, Ontario pursuant to the Ontario Power Authority's 
CHPIRFP. 

The Ministry of Energy (Ontario) on the Renewable Energy Supply (RES I and RES II) 
Procurements, including consultations with the IESO and Hydro One on the review of 
transmission queue issues and the development of. transmission and distribution constraint 
models and restricted transmission sub-zones for the planning and procurement of new 
renewable generating facilities. 
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TheMinistry of Energy (Ontario) on the New Clean Generation & Demand-Side Projects 
(2500 MW) Procurement, including the development of the procurement process, the Clean 
Energy Supply Contract, consultations with the IESO and Hydro One on transmission 
constraint issues, regulatory and connercial treatment of transmission connection and system 
upgrade costs under the Transmission System Code, and the development of the restricted 
transmission sub-zones in the evaluation model in the RFP. 

Toronto Transit Commission on the development and disputes relating to the Sheppard 
Subway project and the cancellation of the Eglinton Subway project. · 

TransEnergie U.S. Ltd. on the New Jersey Cable Transmission Project, New Jersey and 
New York, including the procurement and open~season process, project financing, negotiation 
of the EPC contract with ABB Inc. and the transmission services agreement. 

Hydro One Inc. and TransEnergie U.S. Ltd. on the Lake Erie Link Electricity 
Transmission Project, Ontario and Pennsylvania, including project structuring, permitting, 
licensing and related regulatory matters, system connection issues, development, procurement 
and open-season process, negotiation of the EPC contract with ABB Inc. and the· development 
of the transmission services agreement. 
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Richard G.C. Wong 

416-862-6467 
rwong®osler.com 

Education 
1995 University of Toronto, J.D. 
1996 University of Toronto, B.A (Economics) 

Year of Call 
1997 Ontario 
2000 New York 

Richard Wong is a partner in the firm's Construction and Infrastructure Group with an emphasis 
on power and infrastructure development including the procurement, development, contracting 
and fmancing of nuclear, natural gas, co-generation, hydro, wind and other generation projects 
and the planning. and development of the related systems. In particular, Richard's services 
include reviewing, negotiating and drafting equipment and other supply agreements, design 
agreements, EPC contracts, procurement documents (e.g. RFIIRFP/Tenders), power and capacity 
purchase agreements, engineering service and consulting agreements, construction management 
agreements, and other related corporate/commercial and technical agreements including joint 
venture agreements, development agreements, operation and maintenance agreements and supply 
agreements. 

Professional Affiliations 
• Law Society of Upper Canada 
• Canadian Bar Association 
• Ontario Bar Association 
• New York State Bar Association 
• Korean Canadian Lawyers Association 

Representative Work 
Richard has advised on a number of major power and infrastructure developments for such 
clients as: 

• Ontario Power Authority on the procurement and contract documents for the Southwest GTA 
procurement process, which resulted in the procurement of the 900 MW Oakville Generating 
Station . 

• Ontario Power Authority in its development of the Combined Heat and Power (CHP) ill 
Request for Proposals in the procurement of approximately 100 MW of renewable-fuelled CHP 
projects in Ontario, including the implementation of the transmission screening evaluation 
process utilized by the OP A . 

• East Windsor Cogeneration in the development of the 84 MW East Windsor Cogeneration 
Centre in Windsor, Ontario pursuant to the Ontario Power Authority's CHP I RFP. Work 
included the negotiation and drafting of the EPC Contract, the turbine supply agreement, and the 
steam generator supply agreement. 
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Ontario Power Authority in its development, in conjunction with the IESO, of the Program 
Rules and associated Contract for the procurement of Demand Response under the DR3 
component of the OPA's Demand Response Program . 

• Ontario Power Authority in the procurement documents for the GTA West Trafalgar RFP and 
the development and finalization of the associated Clean Energy Supply Contract, resulting in 
the combined cycle 600 MW Halton Hills Generating Station. · 

Ontario Ministry of Energy on the Renewables I Request for Proposals in the procilremei:tt of 
10 wind power projects across Ontario totalling 395 MW under the terms of the Renewable 
Energy Supply (RES) I Contract with Ontario Electricity Financial Corporation. 

Ontario Ministry of Energy on the Renewables II Request for Proposals in the procurement of 
eight wind power projects across Ontario totalling 955 MW under the terms of the RES II 
Contract with the Ontario Power Authority, including the development of the restricted 
transmission sub-zones in the Renewables II RFP and the review of transmission queue issues 
with the IESO. 

Review and analysis for Hydro One of the Ontario Power Authority's discussion papers 
regarding Transmission Planning and Development for the development of the Integrated Power 
System Plan. 

Ontario Ministry of Energy on the Renewables III Request for Proposals in the procurement 
for up to 200 MW of renewable generating facilities, that are under 20 MW in size. 

• Ontario Power Authority on 500 MW of capacity in the Sarnia Regional Cogeneration Plant in 
the negotiation of the Early Mover Clean Energy Supply Contract with TransAlta Energy 
Corporation relating to the operation and supply of electricity from its generating facility. 

• Ontario Power Authority on 560 MW of capacity in the Brighton Beach Generating Station in 
the negotiation of the Early Mover Clean Energy Supply Contract with Coral Energy Canada 
Inc. relating to the operation and supply of electricity from its generating facility. 

Ontario Ministry of Energy in its Request for Proposals for 2,500 MW of New Clean 
Generation and Demand-side Projects for the procurement of 2,235 MW of new gas-fuelled 
combined cycle generating facilities in various locations throughout Ontario under the terms of 
the Clean Energy Supply (CES) Contract, including the development of the restricted 
transmission sub-zones in the evaluation model. 
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Elliot A. Smith 

416.862.6435 
esmith®osler.com 

Education 
2004 University of Waterloo, B.A.Sc., Honours (Systems 
Design Engineering) 
2007 University of Toronto, J.D. 

Year of Call 
2008 Ontario 

Elliot Smith is an associate in the firm's Business Law Department in the Toronto office, where 
he is active in the Energy (Power) and Construction & Infrastructure Specialty Groups. Elliot 
works extensively on major infrastructure projects, providing assistance with project 
development, procurement, contract negotiation and administration issues. Elliot's practice has a 
strong emphasis on the procurement and construction of power plants, inciuding combined heat 
and power, energy from waste, wind, solar and other renewable projects, as well as the 
development and negotiation of power and capacity purchase agreements. 

Prior to joining Osler, Elliot worked at a number of institutions involved in the deregulated 
Ontario electricity market, including Ontario Power Generation and the Independent Electricity 
System Operator. He also worked at the Ontario Power Authority, where he assisted with the 
development of a regional electricity supply plan. 

Representative Work 
Elliot has advised on a number of major power and infrastructure developments for such clients 
as: 

• Ontario Power Authority on the design, structure, consultation and documents for the 
renewable energy Feed-in Tariff Program. 

Ontario Power Authority on Accelerated Clean Energy Supply Contract with Portlands 
Energy Centre LP for the 560 MW combined cycle Portlands Energy Centre in downtown 
Toronto. 

• Ontario Power Authority on the procurement process for a combined cycle power generation 
facility in Southwest GTA, which will include the development and finalization of an 
appropriate form of contract. 

• Pristine Power, on the ongoing construction and equipment procurement for power projects in 
Ontario. 
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Brett Ledger 

Partner, 
Litigation 
Toronto 

416.862.6687 
bledger®osler.com 

Education 
University of Windsor, LL.B. 
University of Toronto, B.A. 

Bar Admission(s) 
Ontario (1979) 

Practice Area(s): Litigation; Pensions & Benefits; Class Action 

Brett specializes in cotporate and co=erciallitigation with an emphasis on energy, 
environmental and general cotporate litigation as well as class actions and administrative 
proceedings. His practice is national in scope and he has appeared before the courts of most 
provinces in Canada and the Supreme Court of Canada. Brett acts for some of Canada's largest 
energy and national resource companies on a wide variety of litigious matters, including Atomic 
Energy of Canada, Imperial Oil and Irving Oil. He also regularly acts as litigation counsel to 
many of Canada's major cotporations and pension funds and has been involved in many of the 
leading pension decisions before the courts and pension tribunals. In addition, Brett has 
instructed at Osgoode Hall Law School's IntensiveTrial Advocacy Program. 

Recent Matters 

• MDS Nordion v. Atomic Energy of Canada Limited- acting for AECL in connection with 
matters relating to the MAPLE Reactors and the associated New Processing Facility in chalk 
River 

• Monsanto Canada Inc. v. Ontario (Superintendent of Financial Services) 2004 SCC 54-
pension litigation in the Supreme Court of Canada relating to partial windup and SUiplus. 

• Sierra Club of Canada v. Canada (Minister of Finance) 2002 SCC 41-acting for Atomic 
Energy of Canada Limited in the Supreme Court of Canada regarding confidentiality orders 
in environmental cases. 

• Gencorp Canada Inc. v. Ontario (Superintendent of Pensions) (1998), 39 O.R. (3d) 38 (C.A.) 
-pension plan partial windup. 

• Imperial Oil Limited v. The Nova Scotia Superintendent of Pensions eta!., (1995) 126 D.L.R. 
(4th) 343 (N.S.C.A.)- pension plan partial windup. 

• Smith v. Michelin North America (2008) 71 C.C.P.B. 161- Nova Scotia Court of Appeal 
decision regarding contribution holidays. 

• Burke v. Hudson Bay Co. (2008) ONCA 690- Court of Appeal representative action 
regarding SUiplus entitlement on sale of business. 

• Labrador Innuit Assn. v. Newfoundland (1077) 152 D.L.R. (4th) 50- Newfoundland Court of 
Appeal- aboriginal claims case relating to development of the Voisey's Bay Mine in 
Labrador. 
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• Citizens' Mining council of Newfoundland & Labrador v. Canada [1999] F.C.J. No. 23-
Environmental assessment case in the Federal Court regarding environmental assessment of 
mining development. 

• Hembrujf v. OMERS (2005) O.A.C. 234- Ontario Court of Appeal decision regarding 
fiduciary duties of pension administrators. 

• Lacroixv CMHC (2009) 73 C.C.P.B. 224 andL/oydv. Imperial Oil Limited (1999) 23 
C.C.P .B. 39- counsel in Ontario and Alberta pension class actions dealing with surplus and 
plan amendments. 
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Paul Ivanoff 

Partner, 
Litigation 
Toronto 

416.862.4223 
pivanoff@osler.com 

Education 
University of New Brunswick, LL.B. 
York University, B.A. 

Bar Admission 
Ontario (1993) 

Practice Area(s): Litigation; Construction; Infrastructure 

Paul's practice involves the litigation, arbitration and mediation of disputes arising out of 
construction and infrastructure projects. He also provides contract administration advice during 
the course of completion ofprojects. Paul's practice~overs all aspects of construction law 
including contractual disputes involving construction contracts and specifications, construction 
liens, mortgage priorities, delay claims, bidding and tendering disputes, negligence, bond claims, 
and construction trusts. He advises all project participants on disputes related to a broad range of 
construction projects including the desi:gn and construction of airport facilities, power plants, 
highways, industrial facilities, commercial buildings, civil works facilities and subways. Paul is 
certified as a Specialist in Construction Law by the Law Society of Upper Canada. 

Recent Matters 

• Greater Toronto Airports Authority in numerous claims relating to the design, construction 
and maintenance of air terminal facilities 

• CH2M Hill and Veco Corporation in an Ontario action involving allegations of conspiracy, 
fraud and oppression, which focussed on the propriety of the Ontario courts assuming 
jurisdiction over the dispute 

• Stone & Webster Canada L.P. in disputes relating to the installation of Selective Catalytic 
Reduction (SCR) equipment at Ontario Power Generating Stations 

• A project owner in an action involving the construction of a co-generation power plant 

• A leading engineering firm in a multi-party Ontario action involving allegations of negligence 
and breach of contract relating to the design and construction of an industrial processing 
system 

• An Ontario municipality in connection with procurement advice relating to bidding and 
tendering issues 

• A nuclear technology and engineering company in a dispute relating to the supply and 
installation of equipment 

• A leading Canadian contractor in various claims and disputes relating to roadway construction 

• Automobile manufacturers in various disputes relating to projects undertaken at automobile 
assembly facilities 
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Evan Thomas 

Education 
University of Toronto, J.D. 

Associate, 
Litigation 
Toronto London School of Economics, MSc. (Economics) 

University of British Columbia, B.A. (Hons.) 
416.862.4907 
ethomas@osler.com 

Practice Area(s): Litigation 

Bar Admission(s) 
Ontario (2007) 

Evan practises general corporate/connerciallitigation and has experience in franchise, 
construction, privacy, insolvency, and ioformation technology matters. He has appeared before 
the Information and Privacy Co=ission (Ontario) and the Ontario Superior Court ofJustice 
(Civil and Connercial Lists). Prior to attending law school, Evan worked in the ioformation 
technology sector and has an avid interest in e-discovery issues and other uses of technology in 
litigation. As an articling student, Evan was seconded to the mergers & acquisitions group at 
RBC Financial Group. 

Recent Matters 

• Various proceedings pending in Ontario related to the recovery of assets in Canada for the 
benefit of victims of a multi-billion dollar Ponzi scheme. 

A cross-border insolvency proceeding under the Companies' Creditors Arrangements Act and 
Chapter 11 of the U.S. Bankruptcy Code. 

• The successful response to a motion for an interlocutory injunction to restrain the termination 
of a subcontract on a $70-million ioformation technology project. 

• The defence of an ongoing action for over $100 million in damages by a wholesaler 
following the termination of a distribution relationship. 

• The successful response to an appeal under the Municipal Freedom of Information and 
Protection of Privacy Act to the Information and Privacy Co=ission (Ontario). 

Publications/Events/Education 

• Regional Electricity Market Integration: A Comparative Perspective, Competition and 
Regulation in Network Industries, Volume 8 (2007) No.2 (co-authored). 

• To Notify or Not to Notify: Responding to Data Breach Incidents, February 2007 (co
authored with Jennifer Dolman). 

Beyond Gridlock: The Case for Greater Integration of Regional Electricity Markets, C. D. 
Howe Institute Connentary, March 2006 (co-authored). 
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Riyaz Dattu 

Partner, 
Corporate 

Toronto 

416.862.6569 

rdattu@osler.com 

Education 

Osgoode Hall Law School, LL.M. 

University of Toronto, LL.B. 

Bar Adrnission(s) 

Ontario (1984) 

Practice Area(s): International Trade 

Riyaz advises multinational and domestic businesses on international trade policy and 
investment matters, international trade strategies and market-access concerns. On international 
trade regulations, he advises on all aspects of economic sanctions, export and import controls, 
national security, anti-bribery laws, government procurement, customs laws, transfer pricing and 
trade remedies such as anti-dumping, countervailing and safeguard measures. Riyaz also acts as 
counsel in international trade and investment disputes involving the application of trade laws and 
regulations and the enforcement of treaties. He has acted as counsel from the time of the very 
earliest WTO disputes concerning Canada, and the first two investment arbitrations under 
Canada's bilateral investment promotion and protection treaties. During. his more than 25 years 
of practice, Riyaz has advised and represented leading businesses in a full range of industry 
sectors. 

Recent Matters 

Riyaz has been counsel in more than 50 Canadian and international trade remedies proceedings 
(and one-third of all initial investigations commenced since 1992 under Canada's trade remedies 
laws), 13 challenges under Chapter 19 ofNAFTA and the Canada-United States Free Trade 
Agreement (including one-half of all Canadian proceedings under NAFTA that were completed) 
and in excess of 40 proceedings before the Federal Court of Canada. He has acted in most of the 
significant trade remedies cases litigated in Canada, and has also argued landmark cases before 
NAFT A Panels and the Federal Court of Canada. 
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Osler, Hoskin & Harcourt LLP 

Client Service Terms OSLER 
Thank you for choosing Osler, Hoskin & Harcourt LLP to act as your counsel. 

These standard client service tenns will apply to any matter in which you engage us. These standard terms are subject to any other terms- that may be 
agreed upon between you and Osler, Hoskin & Harcourt LLP. 

We look forward to working with. you; 

1. Your Service Team 
An Osler partner will be assigned to take primazy responsibility for 
seeing that your legal needS are met and for supervising all legal work 
we undertake on your behalf. The responsible partner will also 
determine the appropriate additionalstaffi.ng for each matter you 
entrust to us. Lawyers and other legal professionals will be assigned to 
assist with each matter on the basis of their experience and expertise, 
the nature and scope of the issues and the time constraints imposed by 
the situation. 

In Canada, Osler has offices in Calgary, Toronto, Ottawa and 
Montreal. In the United States, Osler has an office in New York. The 
Canadian and US offices are operated by closely affiliated partnerships 
that share information, expertise and database systems to enhance 
client service. From time to time, legal professionals located in offices 
other than the office primarily working with you may be assigned to 
assist. When we refer to "Osler'' we are refening to both of these 
partnerships and all of these offices, and when we refer to an "Osler 
partner" or "Osler lawyers" we are referring to lawyers in. any of these 
offices. All Osler lawyers are bound by obligations to protect client 
confidentiality and solicitor-client or attorney-client privilege under 
applicable law. 

In addition, please note that certain specialized areas of law, such as 
tax law, are complex and constantly changing, and often involve sub· 
specialty areas in which Osler lawyers have worked to develop in· 
depth expertise. As a result, the individuals engaged in resolving a 
specific legal matter may find it useful to consult with other Osler 
lawyers and other legal professionals regarding particular issues. We 
have found that drawing upon the expertise of colleagues, when 
appropriate, enables us to provide a higher quality of advice at a lower 
cost to you than strictly limiting the number of individuals involved in 
a particular matter. 

We are always pleased to discuss the staffi.ng of a particular 
transaction or other matter with you. 

2. Scope of Our Role 
The scope of our role for each specific matter you entrust to us will be 
confirmed in continued communications between us as work 
progresses. We will not expand the scope of our engagement without 
instructions from you. In particular, we will not advise you in respect 
of the tax aspects of a matter unless it is specifically agreed that tax 
services will be included in the engagement. 

Our role is to provide legal advice and legal services to you. Although 
we will use every effort to help you achieve your financial and 
business objectives for any transaction or other matter, you should rely 
on your internal experts or other external advisors for financial and 
business advice. 

We will accept instructions from anyone within your organization who 
has apparent authority in connection with the matter at hand, unless · 
you instruct us otherwise. 

3. How We Manage Conflicts 
We have clients who rely up~m us for general representation and 
clients to whom we provide representation regarding discrete matters. 
It is possible that an adverse relationship may exist or may develop in 
the future between you and another of our clients. 

In retaining us, you consent and agree that we may represent other 
clients (some of whom may be engaged in business activities 
competitive to yours) on matters that may be considered adverse to 
you or your interests, so long as we have not been engaged by you on 
the specific matter for which the other client seeks representation. 
Furthermore, you agree that you will not assert that our representation 
of you constitutes a basis for disqualifying us from representing 
another client in any such matter. 

However, be assured that we have comprehensive policies and 
procedures in place for the creation and maintenance of" ethical 
walls", when required, between Osler lawyers representing clients 
whose matters may be adverse in interest. In common with our 
treatment of the confidential information of all of our clients, at no 
time will any of your confidential information be disclosed to or used 
for the benefit of any other client. 

You may wish to obtain independent legal advice as to the 
implications of your agreement to these tenns. 

4. Fees and Disbursements 
Our fees are generally based on the time spent by lawyers and others 
on your behalf, and are charged at hourly rates. Our hourly rates are 
adjusted periodically to reflect experience, capability and seniority of 
our professionals and staff, as well as general economic factors. At 
your request, the responsible partner may provide you with more 
specific details on our rates. 

Although time expended is a significant factor in determining our fees, 
there may be circumstances in which our final fee takes into account 
other factors, including: 

1. The experience, reputation and abilities of those rendering 
our services; 

2. The amount at issue; 

3. Particularly favourable results obtainedi 

4. Time limitations imposed by you or by the circumstances of 
the matteri and 

5. Whether working on the matter will preclude or limit us 
from rendering services to other clients. 

Our fees will not be affected by the failure of a transaction to be 
completed. 

Generally our accounts are issued monthly. All of our accounts are due 
and payable on receipt. If an account is not paid within 30 days,_we 
may charge interest at an annual rate in accordance with the-rules that 



Osler, Hoskin & Harcourt LLP 

govern the professional conduct of lawyers, from the date the account 
is issued until the date paid. 

In addition to our professional fees, our accounts will include 
disbursements incurred by us on your behalf, such as long-distance 
telephone charges, photocopying and facsimile chargesi charges for 
courier, messenger and other communication services; computer 
database access; charges for legal research; travel expenses; necessary 
non-legal staff overtime incurred on your behalf; postage; filing fees 
paid to government agencies; and other out-of-pocket costs incurred 
on your behalf. For larger disbursements, we may seek funds from you 
in advance or forward invoices to you for direct payment. 

You will be responsible for payment of the fees and disbursements of 
other law firms retained by us on your behalf to provide advice on the 
laws of other jurisdictions. Also, the fees and disbursements of experts 
or other third-party service providers retained by us on your behalf 
will be your responsibility. These experts' or other service providers' 
fees and disbursements may be billed to you directly, or we may 
forward their invoices to you for direct payment by you to them. 

5. Limited Liability Partnership 
Osler is a registered limited liability partnership (LLP) (in Ontario and 
New York,. respectively). A partner in an LLP is not personally liable 
for any debts, obligations or liabilities of the LLP that arise from any 
negligent act or omission by another partner or by any person under 
that other partner's direct supervision or control. Partners of an LLP 
are personally liable only for their own actions and omissions, and for 
the actions and omissions of those they directly supervise or control. 

6. Privacy 
In the course of acting for you, you may disclose to us (and we may 
collect, use and disclose) personal information that is subject to 
applicable privacy protection laws. We will collect, use or disclose that 
personal information for the sole purpose of providing our services to 
you. You can review a copy of our Privacy Statement on osler.com, or 
contact a member of your legal service team. 

7. Our Client and Our Reporting Obligations 
When we are engaged to act on behalf of an organization.. our 
obligations are to that organization and not the directors, officers, 
employees or other agents who retain us and provide us with 
instructions or to whom we may provide advice. In accordance with 
the rules that govern the professional conduct of lawyers, if we have 
any evidence of wrong-doing by or on behalf of the organization. or 
any officer, director, employee or agent of the organization. we may be 
obligated to report the wrong-doing to appropriate senior officers or 
directors of the organization. 

8. Electronic Communications 
We will communicate with you and provide documents to you 
through various forms of electronic communications, including email 
through the public Internet. You may also correspond or provide 
documents to us through electronic means. Those electronic 
communications may contain information or documents that are 
confidential or privileged, unless you instruct us not to send such 
information or documents electronically. 

There is a risk that any such electronic communications may be 
intercepted or interfered with by third parties or may contain 
computer viruses. In addition, we employ filtering techniques (e.g., 

anti-spam software) which might interfere with the timely delivery of 
electronic communications you send to us. Neither of us will be 
responsible to the other, or have any liability for any actions of any 
third parties, with respect to electronic communications either of us 
might send the other, or for any delay or non-delivery, or other 
damage caused in connection with an electronic communication. 

If you would prefer that any correspondence or documents sent to you 
be transmitted with a greater degree of certainty or protection (e.g., 
encryption), please let us know. In addition, if you have any concerns 
or doubts about the authenticity or timing of any electronic 
communication purportedly sent by us, please contact us immediately. 

9. Termination 
You may terminate your engagement of us for any reason by giving us 
written notice to that effect On such termination. all unpaid legal fees 
and disbursements become immediately due and payable, whether or 
not an account for them has yet been issued. 

We may stop performing legal services and terminate our legal 
representation of you for any reason in accordance with the rules that 
govern the professional conduct of lawyers, including for 
unanticipated conflicts of interest or unpaid legal fees and 
disbursements. 

Unless our engagement has been previously terminated, our 
representation of you will cease upon the issuance by us of our final 
account for services to you. If, upon termination or completion of a 
matter, you wish to have any documentation returned to you, please 
advise us. Otherwise, any documentation that you have provided to us 
and the work product completed for you will be dealt with in 
accordance with our records retention program. Please note that for 
various reasons, including the minimization of unnecessary storage 
expenses, we reserve the right to destroy or dispose of this 
documentation. 

After completing any particular matter, changes may occur in the 
applicable laws or regulations, or their interpretation. that could affect 
your current or future rights, obligations and liabilities. We have no 
continuing obligation to advise you with respect to future legal 
developments, unless we are specifically engaged to do so after the 
completion of the matter at hand. 

10. Governing Law and Arbitration 
The terms of our engagement by you will be governed by the laws 
applicable in the jurisdiction in which the partner responsible for your 
matter works. 

To the extent that any services are provided to you from the Osler New 
York office, and a dispute arises relating to our fees, you may have the 
right to arbitration to resolve the dispute pursuant to Part 137 of the 
Rules of the Chief Administrator of the Courts of New York, a copy of 
which will be provided to you upon request. 

11. For More Information 
The foregoing will be the agreed terms of service between us as we 
continue to work together unless, as mentioned above, they become 
subject to any other terms that we may agree upon. 

If you have any questions or concerns regarding our work on your 
behalf or the terms of our engagement, please feel free, at any time, to 
contact the partner responsible for our relationship with you. 



Christin~ Lafleur 

From: Susan Kennedy 
Sent: 
To: 

Wednesday, November 10, 2010 2:59 PM 
John Zych 

Subject: . RE: Letter re Southwest GTA Clean Energy Supply Contract 

If you send them to me, I can forward on to Rocco. 

Thanks, 

Susan H. Kennedy 
Director, Corporate/Commercial Law Group 

From: John Zych 
Sent: November 10, 2010 1:04PM 
To: Susan Kennedy 
Subject: FW: Letter re Southwest GTA Clean Energy Supply Contract 

Susan, Do you want to forward the October 7, 2010 Board minutes to Rocco or shall I? You already have him as a contact 
and I do not. Whatever you prefer. 

John Zych 
Corporate Secretary 
Ontario Power Authority 
Suite 1600 
120 Adelaide Street West 
Toronto, ON M5H 1T1 
416-969-6055 
416-967-7474 Main telephone 
416-967-1947 OPA Fax 
416-969-6383 Personal Fax 
John.Zych@powerauthority.on.ca 

This e-mail message and any files transmitted with it are intended only for the named recipient(s) above and may contain 
information that is privileged, confidential and/or exempt from disclosure under applicable law. If you are not the intended 
recipient(s), any dissemination, distribution or copying of this e-mail message or any files transmitted with it is strictly 
prohibited. If you have received this message in error or are not the named recipient(s), please notify the sender 
immediately and delete this e-mail message. 

From: Michael Lyle 
Sent: November 10, 2010 12:16 PM 
To: John Zych 
Cc: Susan Kennedy 
Subject: FW: Letter re Southwest GTA Clean Energy Supply Contract 

John: Rocco is the external counsel that we should be running the Board minutes of our special meeting through. 

Michael Lyle 
General Counsel and Vice President 
Legal, Aboriginal & Regulatory Affairs 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario, MSH 1T1 
Direct: 416-969-6035 
Fax: 416.969.6383 
Email: michael.ly!e@powerauthority.on.ca 
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This e-mail message and any·files transmitted with it are intended only for the named recipient(s) above and may contain information that is privileged, confidential 
and/or exempt from disclosure under applicable law. If you are not the intended recipient(s), any dissemination, distribution or copying of this e-mail message or 
any files transmitted with it is strictly prohibited. If you have received this message in error, or are not the named recipient(s), please notify the sender immediately 
and delete this e-mail message 

From: Sebastiana, Rocco [mailto:RSebastiano@osler.com] 
Sent: November 10, 2010 11:42 AM 
To: Michael Killeavy; Deborah Langelaan 
Cc: Ivanoff, Paul; Smith, Elliot; Susan Kennedy; Michael Lyle 
Subject: FW: Letter re Southwest GTA Clean Energy Supply Contract 

Michael and Deb, 

Following our call with Mike and Susan yesterday late afternoon, we sent them a draft OPA response letter to 
TCE. A copy is enclosed. Our view is that we want to keep pushing our position that we have not repudiated 
and that we are seeking a mutual termination of the Contract. If they are right that we have repudiated and they 
have accepted our alleged repudiation then the contract is tenninated and they could seek certain remedies at 
any time, including commencing a legal action and insisting that their Performance Security be returned, which 
would not be the case if the Contract is not yet tenninated. 

By the way, how much Performance Security is the OP A holding? Under the contract, TCE was to have posted 
$30 million up until Oct 9, 2010 when it was to have been bumped up to $45 million. 

Thanks, Rocco 

From: Smith, Elliot 
Sent: Tuesday, November 09, 2010 5:44PM 
To: Michael Lyle; Susan Kennedy 
Cc: Ivanoff, Paul; Sebastiana, Rocco 
Subject: RE: Letter re Southwest GTA Clean Energy Supply Contract 

Mike I Susan, 
Further to our call, I have attached our proposed response to TCE. If you have any comments, please let any 
one of us know. 

Elliot 

OSLER 
Elliot Smith 
Associate 

416.862.6435 DIRECT 
416.862.6666 FACSIMILE 
esmith@osler.com 

Osler, Hoskin & Harcourt LLP 
Box 50, 1 First Canadian Place 
Toronto, Ontario, Canada MSX 188 

osler.com 
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From: Michael Lyle [mailto:Michaei.Lyle@powerauthority.on.ca] 
Sent: Tuesday, November 09, 2010 4:42 PM 
To: Sebastiana, Rocco; Susan Kennedy 
Cc: Smith, Elliot; Ivanoff, Paul 
Subject: RE: Letter re Southwest GTA Clean Energy Supply Contract 

Are you available for a call in the next 5 minutes? 

Michael Lyle 
General Counsel and Vice President 
Legal, Aboriginal & Regulatory Affairs 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario, M5H 1T1 . 
Direct: 416-969-6035 
Fax: 416.969.6383 
Email: m ichael.lyle@powerauth()ritv.on .ca 

This e-mail message and any files transmitted with it are intended only for the named recipient(s) above and may contain information that is privileged, 
confidential and/or exempt from disclosure under applicable law. If you are not the intended recipient(s), any dissemination, distribution or copying of 
this e-mail message or any files transmitted with it is stric~ly prohibited. If you have received this message in error, or are not the named recipient{s), 
please notify the sender imr:nediately and delete this e-mail message 

From: Sebastiana, Rocco [mailto:RSebastiano@osler.com] 
Sent: November 9, 2010 3:31PM 
To: Susan Kennedy; Michael Lyle 
Cc: Smith, Elliot; Ivanoff, Paul 
Subject: PN: Letter re Southwest GTA Clean Energy Supply Contract 

Please find enclosed a copy of the TCE letter of October 8 responding to the OP A's letter of Oct 7 and a 
copy of their letter ofNovember 8 wherein TCE states that it confirms "its acceptance of the OPA's 
reputation of the Contract" and reserves "its right to sue the OPA and others for damages should our 
settlement not proceed satisfactorily." 

This is somewhat at odds with the OP A's letter of October 7 which stated that the OP A "would like to 
begin negotiations with you to reach mutual agreement to t=inate the Contract." Admittedly, the 
earlier statement in the letter which states that the "OP A will not proceed with the Contract" could be 
viewed as a statement of repudiation were it not for the subsequent statement about reaching a mutual 
agreement to terminate. We are in the process of considering the potential legal implications of a 
repudiation as opposed to a mutual termination (particularly as it relates to the survival of Article 14.1 
dealing with the exclusion of indirect or consequential damages). However, even if ultimately there 
isn't a difference, the characterization of this as a repudiation as opposed to a mutual t=ination may 
have some practical significance. 

Following our meeting this morning with JoAnne, Amir, Ben, Michael and Deb, we are preparing a brief 
response to TCE' s last letter. 

IfTCE' s characterization of the OP A's letter and conduct is that the Contract has been repudiated and 
such repudiation has been accepted by TCE then the confidentiality provisions of Article 8 no longer 
continue to apply and therefore, we would also like to speak with you about putting in place a short 
agreement with TCE to preserve the confidentiality (consistent with Article 8 of the Contract) and 
without prejudice characterization of the discussions, meetings and exchange of information which has 
been taking place since October 7. Following our discussion on this point, we would suggest putting a 
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call in to John Cashin at TCE to get his thoughts on whether TCE would be prepared to enter into such 
an agreement. If he is so disposed, we can quickly put together a short agreement and circulate it for 
review. At our meeting this morning, I reco=ended that we do this before exchanging any further 
information and emails, or have more meetings, with TCE. 

Would you have a few minutes this afternoon to discuss this? Thanks, Rocco 

From: Deborah Langelaan [mailto:Deborah.Langelaan@powerauthority.on.ca] 
Sent: Tuesday, November 09, 2010 11:03 AM 
To: Sebastiana, Rocco; Smith, Elliot 
Subject: FW: Letter re Southwest GTA Clean Energy Supply Contract 

FYI 

Deborah Langelaan I Manager, Natural Gas ProjectsiOPA I 
Suite 1600-120 Adelaide St. W. I Toronto, ON MSH 1Tl I 
T: 416.969.6052 I F: 416.967.1947 II deborah.langelaan@powerauthority.on.ca 1 

From: Irene Mauricette 
Sent: November 9, 2010 9:31AM 
To: Michael Killeavy; Deborah Langelaan 
Subject: FW: Letter re Southwest GTA Clean Energy Supply Contract 

FYI ... Nov and Oct 8letters from TC- Irene 

From: Irene Mauricette 
Sent: November 9, 2010 9:14AM 
To: Michael Lyle; Ben Chin; JoAnne Butler 
Cc: Nimi Visram; Jacquie Davidson; Sylvie Doucet 
Subject: FW: Letter re Southwest GTA Clean Energy Supply Contract 

FYI 

From: Linda Lee [mailto:linda_lee@transcanada.com] 
Sent: November 8, 2010 5:22 PM 
To: Colin Andersen 
Subject: Letter re Southwest GTA Clean Energy Supply Contract 

Good afternoon Mr. Anderson, 
Please see attached letter from Alex Pourbaix, President of Energy & Oil Pipelines. The original will be sent via 
regular mail. 

Thank you. 

Kind regards, 

Linda Lee 
Executive Assistant 

This electronic message and any attached documents are intended only for the named addressee(s). This 
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communication from TransCanada may contain information that is privileged, confidential or otherwise 
protected from disclosure and it must not be disclosed, copied, forwarded or distributed without 
authorization. If you have received this message in error, please notify the sender immediately and 
delete the original message. Thank you. 

*-**********-****--**-******************+*'*"**** 

This e-mail message is privileged, confidential and subject to 
copyright Any unauthorized use or disclosure is prohibited. 

Le contenu du present courriel est privi16gie, confidentiel et 
soumis a des droits d'auteur. II est interdit de l'utiliser ou 
de Je divulguer sans autorisation. 

*****************************"""--***-***********-***'*** 
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Christine Lafleur 

From: Susan Kennedy 
Sent: 

·To: 
Friday, November 26, 2010 7:19AM 
Michael Killeavy 

Subject: RE: Confidentiality Agreement 

Got your v-mail and have reviewed the correspondence. I think the approach is sound (given 
the circumstances). 

Susan H. Kennedy 
Director, Corporate/Commercial. Law Group 

-----Original Message----
From: Michael Killeavy 
Sent: November 25, 2e1e 8:e1 PM 
To: Sebastiana, Rocco; Deborah Langelaan 
Cc: Smith, Elliot; Ivanoff, Paul; Susan Kennedy 
Subject: RE: Confidentiality Agreement 

Yes. Good point. It shows that we still believe that the contract is in place. 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
129 Adelaide St. West, Suite 16ee 
Toronto, Ontario, M5H 1T1 
416-969-6288 (office) 
416-969-6e71 (fax) 
416-52e-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 

-----Original Message-----
From: Sebastiana, Rocco [mailto:RSebastiano@osler.com] 
Sent: Thu 11/25/2e1a 7:28 PM 
To: Michael Killeavy; Deborah Langelaan 
Cc: Smith, Elliot; Ivanoff, Paul; Susan Kennedy 
Subject: RE: Confidentiality Agreement 

one further thought, I think that the OPA's letter to TCE of November 11 which was in 
response to TCE's letter of November 8 should be added to the list in Schedule A. If their. 
letter is found to be with prejudice at a later date then we would want our response letter 
to also by with prejudice. Do you agree? 

From: Sebastiana, Rocco 
Sent: Thursday, November 25, 2e1e 7:21 PM 
To: 'Michael Killeavy'; Deborah Langelaan 
Cc: Smith, Elliot; Ivanoff, Paul; Susan Kennedy 
Subject: RE: Confidentiality Agreement 
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Further to our meeting this evening, I think that we can accept TCE's proposed list for 
Schedule A provided that we further amend Section 1.7 to read as follows: 

"The Parties acknowledge and agree that all discussions, communications and correspondence 
between the Parties or their Representatives from and after the date of this Agreement (other 
than correspondence listed in Schedule A hereto), whether oral or written, and whether 
Confidential Information or not, in connection with the differences between the Parties 
respecting the SWGTA Contract or relating to other projects or potential opportunities being 
discussed between the Parties are without prejudice and privileged. For greater certainty, 
the Parties acknowledge that the Parties have not reached any agreement as to whether or not 
the correspondence listed in Schedule A hereto is without prejudice and privileged. 

Notwithstanding the foregoing, nothing in this Agreement shall prevent either Party from 
communicating with the other Party on a with prejudice basis at any point in time by 
designating its communication, whether oral or written, as a "with prejudice" communication, 
provided that such "with prejudice" communication does not include or refer to any prior 
without prejudice and privileged discussions, communications and-correspondence. 

Any thoughts on this revised wording? 

Thanks, Rocco 

From: Michael Killeavy [mailto:Michael.Killeavy@powerauthority.on.ca] 
Sent: Thursday, November 25, 2616 3:59 PM 
To: Sebastiane, Rocco; Deborah Langelaan 
Cc: Smith, Elliot; Ivanoff, Paul; Susan Kennedy 
Subject: RE: Confidentiality Agreement 

OK. I was going to suggest that we redact our emails in the "chain", but perhaps this won't 
work. They are trying to get our "without prejudice" communications as "with prejudice" via 
the backdoor. This is what I was afraid of. 

I can be in your office in 15 minutes if it's convenient? 

From: Sebastiane, Rocco [mailto:RSebastiano@osler.com] 
Sent: November 25, 2616 3:44 PM 
To: Michael Killeavy; Deborah Langelaan 
Cc: Smith, Elliot; Michael Lyle; Ivanoff, Paul 
Subject: RE: Confidentiality Agreement 
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Paul and I have been discussing this same point. I am not sure that you can come to the 
conclusion that they are only excluding their communication and not the OPA's; for example, 
email of Terry Bennett to Deborah and you dated November_19, 2010 was a response to Deborah's 
email stating that the OPA was in agreement with TCE's recommendation to accept MP's proposed 
amendment. You cannot read Terry's email and make sense of it without referring to 
Deborah's email. 

The bigger point, however, is the fact that many of these emails either refer to or are in 
contemplation of a replacement facility which, as a concept, is part of the settlement 
process that has been taking place between the parties. This is part of the settlement 
privilege that we are looking to protect in the event that we are unable to reach an 
agreement on the terms of the "mutual termination" and TCE were to commence an action against 
the OPA. 

The exclusion to the settlement privilege concept should be that only those communications 
that would impact TCE's obligations or ability to mitigate their damages flowing from a 
termination of the SWGTA CES Contract should in principle be excluded from Section 1.7. An 
example of this would be Deborah's email of last Friday, where we agreed with their 
recommendation to extend the MPS contract as opposed to terminating it. The challenge is 
that Deborah's email also refers to the reconfiguration of the equipment to fast start •... 
the sole purpose of which is to facilitate a replacement facility (even thought the 
replacement facility is not expressly referred to in the email). 

Not sure what to do here ... maybe we should get together and talk this through. Are you 
around to come over here to discuss this in person with me and Paul? 

From: Michael Killeavy [mailto:Michael.Killeavy@powerauthority.on.ca] 
Sent: Thursday, November 25, 2010 1:29 PM 
To: Sebastiana, Rocco; Deborah Langelaan 
Cc: Smith, Elliot; Michael Lyle; Ivanoff, Paul 
Subject: RE: Confidentiality Agreement 

Yes. I cross-checked the attachment with the list and it matches. 

In some instances TCE is responding to an OPA email and the messages contain a "chain" of 
other emails. For clarity, they are excluding their communication from s. 1.7 and not our 
communication in the email chain, correct? 

From: Sebastiana, Rocco [mailto:RSebastiano@osler.com] 
Sent: November 25, 2010 1:18 PM 
To: Michael Killeavy; Deborah Langelaan 
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Cc: Smith, Elliot; Michael Lyle; Ivanoff, Paul 
Subject: Re: Confidentiality Agreement 

Aren't they attached to the email the Harold sent over as PDF's? 

From: Michael Killeavy [mailto:Michael.Killeavy@powerauthority.on.ca] 
Sent: Thursday, November 25, 2e1e 01:04 PM 
To: Sebastiana, Rocco; Deborah Langelaan <Deborah.Langelaan@powerauthority.on.ca> 
Cc: Smith, Elliot; Michael Lyle <Michael.Lyle@powerauthority.on.ca>; Ivanoff, Paul 
Subject: RE: Confidentiality Agreement 

We'll get copies to you right away. I'd like you to review the content and provide advice. 

From: Sebastiana, Rocco [mailto:RSebastiano@osler.com] 
Sent: November 25, 2010 12:45 PM 
To: Michael Killeavy; Deborah Langelaan 
Cc: Smith, Elliot; Michael Lyle; Ivanoff, Paul 
Subject: FW: Confidentiality Agreement 
Importance: High 

Here is what TCE is proposing should go into the list in schedule A which would be excluded 
from the privileged communications provisions of Section 1.7 of the CA. It just arrived and 
I have not reviewed it yet. We'll need to consider whether we agree with the list and 
whether we have any items that we'd also like to include in the list, for example, the OPA's 
response to TCE's letter of November 8 on the repudiation issue. 

Regards, Rocco 

From: Rahim, Ilsa [mailto:irahim@mccarthy.ca] On Behalf Of Huber, Harold R. 
Sent: Thursday, November 25, 2010 12:28 PM 
To: Sebastiana, Rocco 
Cc: Lever, David A.N.; Huber, Harold R. 
Subject: Confidentiality Agreement 
Importance: High 

Rocco, 

Further to our conversation last night, attached please find a list of correspondence that we 
would propose for Schedule A in the Confidentiality Agreement. 
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1. T Bennett email to D Langelaan and others dated October 19, 2010; Subject: Meeting 
follow-up 

2. T Bennett email to D Langelaan and others dated October 21, 2010; Subject: MPS 
Update 

3. T. Bennett email to D Langelaan dated November 2, 2010; Subject: FW: MPS Letter 
Agr.eement 

4. C. Breen email to B Chin dated November 4, 2010; Subject: FW: CONFIDENTIAL AND 
SUBJECT TO COMMON INTEREST PRIVILEGE 

5. T Bennett email to D Langelaan dated November 8, 2010; Subject: Meeting follow-up 

6. A Pourbaix letter to C Anderson dated November 8, 2010; Re: SouthWest GTA Clean 
Energy Supply Contract (the "Contract") between TransCanada Energy Ltd. and Ontario Power 
Authority dated November 9, 2009. 

7. T Bennett email to D Langelaan dated November 18, 2010; Subject: RE: Meeting follow-
up 

8. T Bennett email to D Langelaan and others dated November 18, 2010; Subject: 
Equipment Supply Contract and related contracts between TransCanada Energy Ltd. and MPS 
Canada Inc. (the "MPS Contracts") 

9. T Bennett email to D Langelaan and others dated November 19, 2010; Subject: RE: TCE-
OPA Communications 

I look forward to discussing the same with you. 

Regards, 

Harold Huber 
Partner 
T: 416-601-8169 
F: 416-868-0673 

Email: hhuber@mccarthy.ca 

McCarthy Tetrault LLP 
Box 48, Suite 5300 
Toronto Dominion Bank Tower 
Toronto ON M5K 1E6 

PLEASE; think of the environment before printing this message. 
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******************************************************************** 

This e-mail message is privileged, confidential and subject to 
copyright. Any unauthorized use or disclosure is prohibited. 

Le contenu du present courriel est privilegie, confidentiel et 
soumis a des droits d'auteur. Il est interdit de l'utiliser ou 
de le divulguer sans autorisation. 

******************************************************************** 

This e-mail message and any files transmitted with it are intended only for the named 
recipient(s) above and may contain information that is privileged, confidential and/or exempt 
from disclosure under applicable law. If you are not the intended recipient(s), any 
dissemination, distribution or copying of this e-mail message or any files transmitted with 
it is strictly prohibited. If you have received this message in error, or are not the named 
recipient(s), please notify the sender immediately and delete this e-mail message. 
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Ch.ristine,Lafleur. 

From: 
Sent: 
To: 
Cc: 
Subject: 
Attachments: 

Susan Kennedy 
Friday, November 26, 2010 2:12PM 
Michael Lyle 
Nimi Visram; Robert Godhue; Deborah Langelaan; Michael Killeavy 
Confidentiality Agreement 
RE: Confidentiality Agreement; Fw: Confidentiality Agreement 

Signed TCE/OPA Confidentiality Agreement -·delivered to GC as per s. 4.3 of Procurement Policy. 

Susan H. Kennedy 
Director, Corporate/Commercial Law Group 
Ontario Power Authority 
T: 416-969-6054 
F: 416-969-6383 
E: susan.kennedy@powerauthoritv.on.ca 
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Christine, Lafleur 

From: Deborah Langelaan 
Sent: 
To: 

Friday, November26, 20101:41 PM 
'Ivanoff, Paul' 

Cc: 
Subject: 
Attachments: 

'Sebastiana, Rocco'; 'Smith, Elliot'; Michael Killeavy; Susan Kennedy 
RE: Confidentiality Agreement 
Confidentiality_Agreement_OPA_Executed_201 01 008.pdf 

Paul;· 

Attached is the OPA executed copy of the CA. 

Deb 

Deborah Langelaan I Manager, Natural Gas Projects I OPA I 
Suite 1600-120 Adelaide St. W. I Toronto, ON MSH lT1 I 
T: 416.969.6052 I F: 416.967.1947 I 1 deborah.langelaan@powerauthoritv.on.ca 1 

From: Ivanoff, Paul [mailto:Pivanoff@osler.com] 
Sent: November 26, 2010 12:43 PM 
To: Michael Killeavy; Deborah Langelaan; Susan Kennedy 
Cc: Sebastiana, Rocco; Smith, Elliot 
Subject: Fw: Confidentiality Agreement 

Here is the CA signed by TCE. 

Regards, 
Paul 

From: John cashin [mailto:!ohn cashin@transcanada.coml 
Sent: Friday, November 26, 2010 12:34 PM 
To: Ivanoff, Paul; Huber, Harold R. <HHUBER@MCCARTHY.CA> 
Cc: Sebastiana, Rocco; Lever, David A.N. <DLEVER@MCCARTHY.CA>; Smith, Elliot; Terry Bennett 
<terry bennett@transcanada.com> 
Subject: RE: Confidentiality Agreement 

Thanks Paul. Attached is the CA executed on behalf of TCE. One executed original will go out by courier to you this 
afternoon. 

Regards, 

John 

Tel: (403) 920-2157 
Fax: (403) 920-2354 

From: Ivanoff, Paul [mailto:Pivanoff@osler.com] 
Sent: Friday, November 26, 2010 10:00 AM 
To: John cashin; Huber, Harold R. 
Cc: Sebastiana, Rocco; Lever, David A.N.; Smith, Elliot 
Subject: RE: Confidentiality Agreement 
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John and Harold, 

JoAnne Butler's delegate will be signing theCA at 1:30 today. I'll send you the signed PDF copy as soon as I 
have it and have asked Michael K.illeavy to walk two signed originals into the meeting set for this afternoon. 

Regards, 

D 
Paul IvanOff · 
Partner 

416.862.4223 DIRECT 
416.862.6666 FACSIMILE 
pivanoff@osler.com 

Osler, Hoskin & Harcourt LLP 
Box 50, 1 First Canadian Place 

~·~-"" 

From: Ivanoff, Paul 
Sent: Friday, November 26, 2010 11:20 AM 
To: 'John Cashin' 
Cc: Huber, Harold R.; Sebastiana, Rocco; Lever, David A.N.; Smith, Elliot 
Subject: Confidentiality Agreement 

John, 

Further to my discussion with Harold, attached is the execution version of the Confidentiality Agreement along 
with a blackline version reflecting the changes from the last version reviewed by TCE. Would you please 
return an executed version of theCA to us in PDF format by email as soon as possible with two originals to 
follow by mail or courier. We will have our client do the same. 

Regards, 

D 
Paul IvanOff · · ·· 
Partner 

416.862.4223 DIRECT 
416.862.6666 FACSIMILE 
pivanoff@osler.com 

Osler, Hoskin & Harcourt LLP 
Box 50, 1 First Canadian Place 

o·~·-"· 
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This e~mail message is privileged, confidential and subject to 
copyright. Any unauthorized use or disclosure is prohibited. 

Le contenu du present courriel est privil€!gie, confidentiel et 
soumis a des droits d'auteur. II est interdit de l'utiliser ou 
dele divulguer sans autorisation. 

This electronic message and any attached documents are intended only for the named addressee(s). This 
communication from TransCanada may contain information that is privileged, confidential or otherwise 
protected from disclosure and it must not be disclosed, copied, forwarded or distributed without authorization. If 
you have received this message in error, please notify the sender immediately and delete the original message. 
Thank: you. 
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CONFIDENTIALITY AGREEMENT 

This confidentiality agreement, effective as of the gth day of October, 2010 ("Agreement:'), is 
between TRANSCANADA ENERGY LTD. (the "Supplier") and ONTARIO POWER 
AUTIIORITY (the "Buyer"), each referred to as a "PartY" and together referred to as the 
"Parties". As used herein, "Receiving Party" is the Party receiving Confidential Information 
and may be the Buyer or the Supplier, as applicable, ancl"DiSdosliig'Partji" is the Party and! or 
its Representatives providiilg or disclosing such Cohfiddntilii 'info;.)na#biran9 maY PP' tit~ tl'uyer 
or the Supplier, as applicable; provided, however; \1)at wlie{e ,StiCh Gtihfidentiallnforma:tit>n is 
Mutually Confidential Information, both the Buyer and the Supplier shail be deemed to be the 
Disclosing Party. 

WHEREAS the Parties wish to ensure that certain communications between them are 
confidential, without prejudice and subject to settlement privilege; 

NOW THEREFORE, in consideration of the mutual agreements set forth herein and 
other good and valuable consideration, the receipt and sufficiency of which are hereby 
acknowledged, and intending to be legally bound, the Parties agree as follows: 

1.1 Definitions 

The following terms shall have the following meanings where used in this Agreement: 

(a) "Affiliate" means any Person that: (i) Controls a Party; (ii) is Controlled by a 
Party; or (iii) is Controlled by the same Person that Controls a Pmty. 

(b) "Confidential Information" means: 

TOR_P1Z:403t16&.$ 

(i) all information that has been identified as confidential and which is 
furnished or disclosed by the Disclosing Party and its Representatives to 
the Receiving Party and its Representatives, including, without limitation, 
information in connection with the differences between the Parties 
respecting the SWGTA Contract or relating to other projects or potential 
opportunities being discussed between the Parties, whether disclosed 
before or after the execution of this Agreement, including all new 
information derived at any time from any such confidential information, 
but excluding: (i) publicly-available information, unless made public by 
the Receiving Party or its Representatives in a manner not permitted by 
this Agreement; (ii) information already known to the Receiving Party 
prior to being furnished by the Disclosing Party; (iii) information 
disclosed to the Receiving Party from a source other than the Disclosing 
Paity or its Representative, if such source is not subject to any agreement 
with the Disclosing Paity prohibiting such disclosure to the Receiving 
Party; (iv) information that is independently developed by the Receiving 
Party; and (v) information disclosed in connection with the GTA West 
Contract; and 

(ii) Mutually Confidential Information. 
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(c) "Control" means, with respect to any Person at any time: 

(i) holding, whether directly or indirectly, as owner or other beneficiary, 
other than solely as the beneficiary of an unrealized security interest, 
securities or ownership interests of that Person carrying votes or 
ownership interests sufficient to elect or appoint fifty percent (50%) or 
more of the individuals who are responsible for the supervision or 
management of that Person, or 

(ii) the exercise of de facto control of that Person, whether direct or indirect 
and whether through the ownership of securities or ownership interests, by 
contract or trust or otherwise. 

Without limiting the generality of the foregoing, and by way of example, if 
Person "A" Controls Person "B", Person "B" Controls Person "C", and Person 
"C" Controls Person ''D", then each of Persons "A", "B'\ and ''C" are deemed to 
Control Person "D". 

(d) "FIPP A" means the Freedom of Information and Protection of Privacy Act 
(Ontario), as amended or supplemented from time to tin1e. 

(e) "Government of Ontario" means Her Majesty the Queen in right of Ontario. 

(f) "Governmental Authority" means any federal, provincial, or municipal 
government, parliament or legislature, or any regulatory authority, agency, 
tribunal, commission, board or department of any such government, parliament or 
legislature, or any court or other law, regulation or rule-making entity, having 
jurisdiction in the relevant circumstances, including the IESO, the Ontario Energy 
Board, the Electrical Safety Authority, and any Person acting under the authority 
of any Governmental Authority, but excluding the Ontario Power Authority. 

(g) "GTA West Contract'' means the GTA West Trafalgar Clean Energy Supply 
(CES) Contract between the Buyer ffi!.d Supplier, dated November 14, 2006. 

(h) "IESO" means the Independent Electricity System Operator established under 
Part II of the Electricity Act, 1998, or its successor. 

(i) "Laws and Regulations" means: 

TOII..P2Z.4<)JI16S.S 

(i) applicable Canadian federal, provincial or municipal laws, orders-in
council, by-laws, codes, rules, policies, regulations and statutes; 

(ii) applicable orders, decisions, codes, judgments, injunctions, decrees, 
awards and writs of any court, tribunal, arbitrator, Governmental 
Authority or other Person having jurisdiction; 

(iii) applicable rulings and conditions of any licence, permit, certificate, 
registration, attthorization, consent and approval issued by a Governmental 
Authority; 
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(iv) any requirements under or prescribed by applicable common law; and 

(v) the IESO market rules, as well as any manuals or interpretation bulletins 
issued by the IESO from time to time that are binding on the Supplier. 

G) "Mutually Confidential Information" means information contained in Exhibit B 
of the SWGTA Contract and the "Economic Bid Statemenf' submitted to the 
Buyer by the Supplier in its "Proposal" (as such term is defined in the SWGTA 
Contract), which information shall be deemed to be Confidential Information of 
both the Buyer and the Supplier, and includes, without limitation, any information 
required for or related to the derivation of the f"mancial parameters contained in 
Exhibit B of the SWGTA Contract or the "Economic Bid Statement" or related to 
or part of the financial parameters for any other project or potential opportunity 
being discussed between the Parties. 

(k) "Person" means a natural person, fum, trust, partnership, limited partnership, 
company or corporation (with or without share capital), joint venture, sole 
proprietorship, Governmental Authority or other entity of any kiud. 

(I) "Representatives" means a Party's directors, officers, shareholders, employees, 
auditors, consultants, advisors (including economic and legal advisors), 
contractors and agents and those of its Affiliates, and in the case of the Buyer, this 
definition shall also include the Government of Ontario, the IESO, and their 
respective directors, officers, shareholders, employees, auditors, consultants, 
advisors (including economic and legal advisors), contractors and agents. 

(m) "SWGTA Contracf' means the "Southwest GTA Clean Energy Supply 
Contract" between the Buyer and the Supplier, dated October 9, 2009. 

1.2 Confidential Information 

From the date of this Agreement, the Receiving Party shall keep confidential and secure and not 
disclose Confidential Information, except as follows: 

(a) 

(b) 

TOR_P2Z:49)11£,S.S 

The Receiving Party may disclose Confidential Information to its Representatives 
who need to know Confidential Information for the purpose of assisting the 
Receiving Party in resolving the differences between the Parties respecting the 
SWGTA Contract or evaluating other projects or potential opportunities being 
discussed between the Parties. On each copy made by the Receiving Party, the 
Receiving Party must reproduce all notices which appear on the original. The 
Receiving Party shall inform its Representatives of the confidentiality of 
Confidential Information and shall be responsible for any breach of this 
Agreement by any of its Representatives. 

If the.Recehring Party pr any of its. Representatives are requested or required (by 
oral qUestion; in:terr6gatorles,reql)est.s{6r i11tormati9n or documents, court order, 
civil investiga.tive demand,, oi similar pteicess} to disclose any Confidential 
Information in connection with litigation or any regulatory proceeding or 
investigation, or pursuant to any appl\cable law, order, regulation or ruling, the 
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Receiving Party shall promptly notify the Disclosing Party. Unless the Disclosing 
Party obtains a protective order, the Receiving Party and its Representatives may 
disclose such portion of the Confidential Information to the Party seeking 
disclosure as is required by law orregulation in accordance with Section 1.3. 

1.3 Notice Preceding Compelled Disclosure 

If the Receiving Party or any of its Representatives are requested or required to disclose any 
Confidential Information, the Receiving Party shall promptly notify the Disclosing Party of such 
request or requirement so that the Disclosing Party may seek an appropriate protective order or 
waive compliance with this Agreement. If, in the absence of a protective order or the receipt of a 
waiver hereunder, the Rec_eiving Party or its Representatives are compelled to disclose the 
Confidential Information, the Receiving Party and its Representatives may disclose only such of 
the Confidential Information to the Party compelling disclosure as is required by law only to 
such Person or Persons to which the Receiving Party is legally compelled to disclose and, in 
connection with such compelled disclosure, the Receiving Party and its Representatives shall 
provide notice to each such recipient (in co-operation with legal counsel for the Disclosing Party) 
that such Confidential Information is confidential and subject to non-disclosure on terms and 
conditions equal to those contained in this Agreement and, if possible, shall obtain each 
recipient's written agreement to receive and use such Confidential Information subject to those 
terms and conditions. 

1.4 Return oflnformation 

Upon written request by the Disclosing Party, Confidential Information provided by the 
Disclosing Party in printed paper format or electronic format will be returned to the Disclosing 
Party ano Confidential Information transinitted by the Disclosing Party in electronic format will 
be deleted from the emails and directories of the Receiving Party's and its Representatives' 
computers; provided, however, any Confidential Information (i) found in drafts, notes, studies 
and other documents prepared by or for the Receiving Party or its Representatives, (ii) found in 
electronic format as part of the Receiving Party's off-site or 011-site data sturage/archival process 
system or (iii) which is Mutually Confidential information, will be held by the Receiving Party 
and kept subject to the terms of this Agreement or destroyed at the Receiving Party's option. 
Notwithstanding the foregoing, a Receiving Party shall be entitled to make at its own expense 
and retain one copy of any Confidential Information materials it receives for the limited purpose 
of discharging any obligation it may have under Laws and Regulations, and shall keep such 
retained copy subject to the terms of this Agreement. 

1.5 Injunctive and Other Relief 

The Receiving Party acknowledges that breach of any provisions of this Agreement may cause 
irreparable harm to the Disclosing Party or to any third-party to whom the Disclosing Party owes 
a duty of confidence, and that the injury to the Disclosing Party or to any third party may be 
difficult to calculate and inadequately·compem;able in damages. The Reeeiving Party· agrees that 
the Disclosing Party is entitled to obtain injunctive relief (without pr9ving any daniage sustained 
by it or by any third party) or any otlwr remedy against any actual or potential bre<tch of the 
provisions of this Agreement. 
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1.6 FIPPA Records and Compliance 

The Parties acknowledge and agree that the Ontario Power Authority is subject to FIPPA and 
that FIPPA applies to and governs all Confidential Information in the custody or control of the 
Ontario Power Authority ("FIPPA Records'') and may, subject to FIPPA, require the disclosure 
of such FIPPA Records to third parties. The Supplier agrees to provide a copy of any FIPPA 
Records that it previously provided to the Ontario Power Authority if the Supplier continues to 
possess such FIPPA Records in a deliverable form at the time of the Ontario Power Authority's 
request. If the Supplier does possess such FIPPA Records in a deliverable form, it shall provide 
the same within a reasonable time after being directed to do so by the Ontario Power Authority. 

1. 7 Privileged Communications 

The Parties acknowledge and agree that all discussions, communications and correspondence 
between the Parties or their Representatives from and after the date of this Agreement (other than 
correspondence attached as Schedule A hereto), whether oral or written, and whether 
Confidential Information or not, in connection with the differences between the Parties 
respecting the SWGTA Contract or relating to other projects or potential opportunities being 
discussed between the Parties are without prejudice and privileged. For ·greater certainty, the 
Parties acknowledge that the Pruties have not reached any agreement as to whether or not the 
correspondence attached as Schedule A hereto is without prejudice and privileged. 

Notwithstanding the foregoing, nothing in this Agreem~nt shall preVent either Party from 
commu!liCllting with the other Party on a with prejudice basis at. anY point in time. by designating 
its cominunication, whether oral or written, as a "with. prejudice" comrriuuication, provided that 
such "with prejudice" communication does not include or refer, either directly or indirectly, to 
any without prejudice and privileged discussions, communications and correspondence. 

1.8 Notice 

Any notice, consent or approval required or permitted to be given in connection with this 
agreement ("Notice'') shall be in writing and shall be suffiCiently given if delivered (whether in 
person, by courier services or other personal method of delivery), or if transmitted by facsimile: 

(a) To the Supplier at: TransCanada Energy Ltd. 

TOR P2Z;-t93116&.S 

Royal Bank Plaza 
200 Bay Street 
24th Floor, South Tower 
Toronto, Ontario MSJ 2Jl 

Attention: Terry Bennett, Vice President, Power 
Development 

Facsimile: 416-869-2056 



(b) To the Buyer at: 
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Ontario Power Authority 
1600-120 Adelaide Street West 
Toronto, Ontario MSH lTl 

Attention: Michaet:Killeavy, Director, Contract 
Management 

Facsinrile: 416-969-6071 

Any Notice delivered or transmitted to a Party as provided above shall be deemed to have been 
given and r~ceived on the day it is delivered or transmitted, provided that it is delivered or 
transmitted on a business day prior to 5:00 p.m. local time in the place of delivery or receipt. 
However, if the Notice is delivered or transmitted after 5:00 p.m. local time or if such day is not 
a business day then the Notice shall be deemed to have been given and received on the next 
business day. Any Party may, from time to time, change its address by giving Notice to the other 
Parties in accordance with the provisions of this paragraph. 

[Remqinder of Page Intentionally Left Blank] 
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1.9 Miscellaneous· 

(a) This Agreement (i) constitutes the entire agreement between the Parties with 
respect to the subject matter .hereof, (ii) may not be -assigned by either Party 
without the prior written.consent of the other Party, and (iii) inures to the benefit 
of and is binding on the Parties hereto and their successors and permitted assigns. 

(b) No failure or delay in exercising any right or remedy hereunder will operate as a 
waiver, nor will any single <1r partial exercise preclude any other exercise of any 
other right or remedy. 

(c) This Agreement may be executed in counterparts, each of which when executed 
shall be deemed to be an original, but all of which when taken together shall 
constitute one and the same agreement. 

(d) Signatures by facsimile shall be as effective as original signatures to this 
Agreement. 

(e) This Agreement will be governed by and construed in accordance with the laws of 
the Province of Ontario (and the federal laws of Canada applicable in the 
Province of Ontario) applicable to agreements made and to be performed within 
·such province without regard to the conflict of laws principles thereof. 

(f) The term of this Agreement shall be for a period of :five (5) years from the date of 
this Agreement. Notwithstanding the foregoing, Section 1.7 shall survive the 
expimtion of the term. 

IN WITNESS WHEREOF, the Parties have executed this Agreement effective as of the date 
first written above. 

TRANSCANADA ENERGY LTD. ONTAIDOPOWERAUTHOruTY 

By: 
~~------------------Name: 

Title: 

By~caYJ&J f 
arne: 

TiiidoAnne C. Butler · 
Vice President, Electricity Resources 

By: 
~--------~----------Name: 

Title: 
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Christine Lafleur 

From: Susan Kennedy 
Sent: 
To: 

Monday, November 29, 2010 2:36PM 
Deborah Langelaan 

Cc: Michael Lyle 
Subject: RE: Estimated Commercial Operation Date 

Leave to construct what? Just to confirm- transmission line, yes? (i.e. not gas pipeline) 

Assuming transmission, traditionally, OEB preferred EA first; however, not an actual requirement and not what was done 
in connection with Bruce to Milton. 

In terms of time, longer than 2km but how much longer. 

Cc;ing Mike Lyle as he is the one who actually knows this stuff- I'm just channeling him on this one. 

Susan H. Kennedy 
Director, Corporate/Commercial Law Group 

From: Deborah Langelaan 
Sent: November 29, 2010 11:27 AM 
To: Susan Kennedy 
Subject: FW: Estimated Commercial Operation Date 

Susan; 

How familiar are you with Section 92(1) of the OEB Act? Please see my comments below to Amir regarding the 
discussion between OPA and TCE to relocate OGS to Cambridge. Do you know if a Leave to Construct can be submitted 
prior to the approval of the EA? Also, generally how long does it take to receive the Leave to Construct? 

Deb 

Deborah langelaan I Manager, Natural Gas Projects I OPA I 
Suite 1600-120 Adelaide St. W. I Toronto, ON MSH 1Tl I 
T: 416.969.6052 I F: 416.967.1947 II deborah.langelaan@powerauthoritv.on.ca 1 

From: Deborah Langelaan 
Sent: November 29, 2010 9:57AM 
To: Amir Shalaby 
Cc: Michael Killeavy; Rocco Sebastiana (rsebastiano@osler.com) 
Subject: FW: Estimated Commercial Operation Date 

Amir; 

During our meeting with TCE on Friday they wanted the OPA to reconsider the estimated COD (Feb. 8, 2014) that we 
have provided to them on two separate occasions. Attached are 3 Gant charts TCE created that project estimated COD's 
under 3 different scenarios. By way of background, the connection line distance of the Boxwood site is greater than 2 km 
and therefore subject to Section 92(1) of the OEB Act. The earliest simple cycle COD is Q4 2014 and that assumes that 
TCE can apply to the OEB for Leave to Construct before the EA is complete. The later COD of Q2 2015 assumes that 
they cannot submit prior to the completion of the EA. The 3"' Gant chart provides an estimated COD for Combined Cycle 
and that is a scenario that we are not pursuing with TCEat this point in time. 

As you know the IPSP.had recommended an in-service date fora peaking facility in the KJW/C area by end of 2012. 
Please advise if the OPA is agreeable to an estimated COD of Q4 2014. 
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Thanks, 
Deb 

Deborah Langelaan I Manager, Natural Gas Projects I OPA I 
Suite 1600-120 Adelaide St. W. I Toronto, ON M5H 1Tl I 
T: 416.969.6052 I F: 416.967.1947 II deborah.langelaan@powerauthoritv.on.ca 1 

From: Terry Bennett [mailto:terry_bennett@transcanada.com] 
Sent: November 26, 2010 9:25 AM 
To: Deborah Langelaan 
Cc: Michael Killeavy; John Mikkelsen 
Subject: RE: Estimated Commercial Operation Date 

Thanks Deb. 

John Mikkelsen will be our point of contact from now on. John will follow up with you on this shortly. 

Thanks, 

Terry 

From: Deborah Langelaan [mailto:Deborah.Langelaan@powerauthority.on.ca] 
Sent: Friday, November 26, 2010 9:16AM 
To: Terry Bennett 
Cc: Michael Killeavy 
Subject: RE: Estimated Commercial Operation Date 

Confidential and Without Prejudice 

Terry; 

Further to our telephone conversation on Tuesday afternoon the OPA is reaffirming its original direction that the estimated 
Commercial Operation Date to be provided to Mitsubishi for purposes of developing a firm price quote for the conversion 
of the gas turbines to Fast start is February 8, 2014. 

Kind Regards, 
Deb 

Deborah Langelaan I Manager, Natural Gas Projects I OPA I 
Suite 1600-120 Adelaide St. W. I Toronto, ON M5H 1Tl I 
T: 416.969.6052 I F: 416.967.1947 II deborah.langelaan@powerauthority.on.ca 1 

From: Deborah Langelaan 
Sent: November 23, 2010 3:25PM 
To: terry_bennett@transcanada.com 
Cc: Michael Killeavy 
Subject: Estimated Commercial Operation Date 

Confidential and Without Prejudice 

Terry; 

During our conference call yesterday the OPA was asked to provide an estimated Commercial Operation Date that 
Mitsubishi can use for developing a firm price quote for the conversion of the gas turbines to Fast start. The OPA feels it 
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would be prudent to use the same milestone date for commercial operation that currently exists in the SWGTA CES 
Contract, February 8, 2014. It is presumed that this is consistent with the date TCE would have provided to Mitsubishi for 
the original price quote. 

Regards, 
Deb 

Deborah Langelaan I Manager, Natural Gas Projects I OPA I 
Suite 1600 -120 Adelaide St. W. I Toronto, ON MSH 1T1 I 
T: 416.969.6052 I F: 416.967.1947 I J deborah.langelaan@powerauthoritv,on.ca 1 

This e-mail message and any files transmitted with it are intended only for the named recipient(s) above and may contain information that is 
privileged, confidential and/or exempt from disclosure under applicable law. If you are not the intended recipient(s), any dissemination, 
distribution or copying of this e-mail message or any files transmitted with it is strictly prohibited. If you have received this message in error, 
or are not the named recipient(s), please notify the sender immediately and delete this e-mail message. 

This electronic message and any attached documents are intended only for the named addressee(s). This 
co=unication from TransCanada may contain information that is privileged, confidential or otherwise 
protected from disclosure and it must not be disclosed, copied, forwarded or distributed without authorization. If 
you have received this message in error, please notify the sender i=ediately and delete the original message. 
Thank you. 

3 



Christine Lafleur 

From: Susan Kennedy 
Sent: 
To: 

Monday, November 29, 2010 6:14PM 
Deborah Langelaan 

Cc: Michael Lyle 
Subject: Re: Estimated Commercial Operation Date 

The response assumed it was transmission, the information holds. In terms of how long it might take, I believe 6-9 
months; however, the length of the line may affect timing. Do you know how long the line will be, more or less? 

From: Deborah Langelaan 
Sent: Monday, November 29, 2010 02:42 PM 
To: Susan Kennedy 
Cc: Michael Lyle 
Subject: RE: Estimated Commercial Operation Date 

For clarification, we're talking Transmission line and not gas pipeline. 

Deb 

Deborah Langelaan I Manager, Natural Gas Projects I OPA I 
Suite 1600-120 Adelaide St. W. I Toronto, ON MSH lT1 I 
T:416.969.6052 I F:416.967.1947 II deborah.langelaan@powerauthoritv.on.ca 1 

From: Susan Kennedy 
Sent: November 29, 2010 2:36 PM 
To: Deborah Langelaan 
Cc: Michael Lyle 
Subject: RE: Estimated Commercial Operation Date 

Leave to construct what? Just to confirm- transmission line, yes? (i.e. not gas pipeline) 

Assuming transmission, traditionally, OEB preferred EA first; however, not an actual requirement and not what was done 
in connection with Bruce to Milton. 

In terms of time, longer than 2km but how much longer. 

Cc'ing Mike Lyle as he is the one who actually knows this stuff -I'm just channeling him on this one. 

Susan H. Kennedy 
Director, Corporate/Commercial Law Group 

From: Deborah Langelaan 
Sent: November 29, 2010 11:27 AM 
To: Susan Kennedy 
Subject: FW: Estimated Commercial Operation Date 

Susan; 

How familiar are you with Section 92(1) of the OEB Act? Please see my comments below to Amir regarding the 
discussion between OPA and TCE to relocate OGS to Cambridge. Do you know if a Leave to Construct can be submitted 
prior to the approval of the EA? Also, generally how long does it take to receive the Leave to Construct? 
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Deb 

Deborah langelaan I Manager, Natural Gas ProjectsiOPA I 
Suite 1600-120 Adelaide St. W. I Toronto, ON M5H 1T1 I 
T: 416.969.6052 I F: 416.967.1947 II deborah.langelaan@powerauthority.on.ca 1 

From: Deborah Langelaan 
Sent: November 29, 2010 9:57AM 

. To: Amir Shalaby 
Cc: Michael Killeavy; Rocco Sebastiane (rsebastiano@osler.com) 
Subject: FW: Estimated Commercial Operation Date 

Amir; 

During our meeting with TCE on Friday tihey wanted tihe OPA to reconsider the estimated COD (Feb. 8, 2014) that we 
have provided to tihem on two separate occasions. Attached are 3 Gant charts TCE created that project estimated COD's 
under 3 different scenarios. By way of background, the connection line distance of the Boxwood site is greater than 2 km 
and therefore subject to Section 92(1) oftihe OEB Act. The earliest simple cycle COD is 04 2014 and that assumes that 
TCE can apply to the OEB for Leave to Construct before tih_e EA is complete. The later COD of 02 2015 assumes that 
tihey cannot submit prior to the completion of the EA. The 3"' Gant chart provides an estimated COD for Combined Cycle 
and that is a scenario tihat we are not pursuing witih TCE at tihis point in time. 

As you know tihe IPSP had recommended an in-service date for a peaking facility in the KIW /C area by end of 2012 .. 
Please advise if the OPA is agreeable to an estimated COD of04 2014. 

Thanks, 
Deb 

Deborah langelaan I Manager, Natural Gas Projects I OPA I 
Suite 1600 -120 Adelaide St. W. I Toronto, ON M5H 1T1 I 
T: 416.969.6052 I F: 416.967.1947 II deborah.langelaan@powerauthoritv.on.ca 1 

From: Terry Bennett [mailto:terry_bennett@transcanada.com] 
Sent: November 26, 2010 9:25AM 
To: Deborah Langelaan 
Cc: Michael Killeavy; John Mikkelsen 
Subject: RE: Estimated Commercial Operation Date 

Thanks Deb. 

John Mikkelsen will be our point of contact from now on. John will follow up witih you on this shortly. 

Thanks, 

Terry 

From: Deborah Langelaan [mailto:Deborah.Langelaan@powerauthority.on.ca] 
Sent: Friday, November 26, 2010 9:16AM 
To: Terry Bennett 
Cc: Michael Killeavy 
Subject: RE: Estimated Commercial Operation Date 

Confidential and Without Prejudice 
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Terry; 

Further to our telephone conversation on Tuesday afternoon the OPA is reaffirming its original direction that the estimated 
Commercial Operation Date to be provided to Mitsubishi for purposes of developing a firm price quote for the conversion 
of the gas turbines to Fast start is February 8, 2014. 

Kind Regards, 
Deb 

Deborah Langelaan I Manager, Natural Gas Projects I OPA I 
Suite 1600 -120 Adelaide St. W. I Toronto, ON M5H 1T1 I 
T: 416.969.6052 I F: 416.967.1947 II deborah.langelaan@powerauthoritv.on.ca 1 

From: Deborah Langelaan 
Sent: November 23, 2010 3:25 PM 
To: terry _bennett@transcanada.com 
Cc: Michael Killeavy 
Subject: Estimated Commercial Operation Date 

Confidential and Without Prejudice 

Terry; 

During our conference call yesterday the OPA was asked to provide an estimated Commercial Operation Date that 
Mitsubishi can use for developing a firm price quote for the conversion of the gas turbines to Fast start. The OPA feels it 
would be prudent to use the same milestone date for commercial operation that currently exists in the SWGTA CES 
Contract, February 8, 2014. It is presumed that this is consistent with the date TCE would have provided to Mitsubishi for 
the original price quote. 

Regards, 
Deb 

Deborah Langelaan I Manager, Natural Gas Projects I OPA I 
Suite 1600-120 Adelaide St. W. I Toronto, ON M5H 1T1 I 
T: 416.969.6052 1 F: 416.967.1947 II deborah.langelaan@powerauthoritv.on.ca 1 

This e-mail message and any files transmitted with it are intended only for the named recipient(s) above and may contain information that is 
privileged, confidential and/or exempt from disclosure under applicable Jaw. If-you are not the intended recipient(s), any dissemination, 
distribution or copying of this e-mail message or any files transmitted with it is strictly prohibited. If you have received this message in error, 
or are not the named recipient(s}, please notify the sender immediately and delete this e-mail message. 

This electronic message and any attached documents are intended only for the named addressee(s). This 
communication from Trans Canada may contain information that is privileged, confidential or otherwise 
protected from disclosure and it must not be disclosed, copied, forwarded or distributed without authorization. If 
you have received this message in error, please notify the sender immediately and delete the original message. 
Thank you. 
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Christine Lafleur 

From: Susan Kennedy 
Sent: 
To: 

Wednesday, December 01, 2010 6:58AM 
Deborah Langelaan 

Subject: RE: Estimated Commercial Operation Date 

Deb, 

Have you gotten everything you were looking for re the below enquiry? 

SHK 

Susan H. Kennedy 
Director, Corporate/Commercial law Group 

From: Deborah Langelaan 
Sent: November 29, 2010 11:27 AM 
To: Susan Kennedy 
Subject: FW: Estimated Commercial Operation Date 

Susan; 

How familiar are you with Section 92(1) of the OEB Act? Please see my comments below to Amir regarding the 
discussion between OPA and TCE to relocate OGS to Cambridge. Do you know if a Leave to Construct can be submitted 
prior to the approval of the EA? Also, generally how long does it take to receive the Leave to Construct? 

Deb 

Deborah langelaan I Manager, Natural Gas Projects I OPA I 
Suite 1600-120 Adelaide St. W. I Toronto, ON MSH 1Tl I 
T: 416.969.6052 I F: 416.967.1947 II deborah.langelaan@powerauthoritv.on.ca 1 

From: Deborah Langelaan 
Sent: November 29, 2010 9:S7 AM 
To: Amir Shalaby 
Cc: Michael Killeavy; Rocco Sebastiana (rsebastiano@osler.com) 
Subject: FW: Estimated Commercial Operation Date 

Amir; 

During our meeting with TCE on Friday they wanted the OPA to reconsider the estimated COD (Feb. 8, 2014) that we 
have provided to them on two separate occasions. Attached are 3 Gant charts TCE created that project estimated COD's 
under 3 different scenarios. By way of background, the connection line distance of the Boxwood site is greater than 2 km 
and therefore subject to Section 92(1) of the OEB Act. The earliest simple cycle COD is Q4 2014 and that assumes that 
TCE can apply to the OEB for Leave to Construct before the EA is complete. The later COD of Q2 2015 assumes that 
they cannot submit prior to the completion of the EA. The 3"' Gant chart provides an estimated COD for Combined Cycle 
and that is a scenario that we are not pursuing with TCE at this point in time. 

As you know the IPSP had recommended an in-service date fora peaking facility in the KIW/C area by end of2012. 
Please advise if the OPA is agreeable to an estimated COD of Q4 2014. 

Thanks, 
Deb 
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Deborah Langelaan I Manager, Natural Gas Projects I OPA I 
Suite 1600 -120 Adelaide St. W. I Toronto, ON MSH 1Tl I 
T: 416.969.6052 I F: 416.967.1947 II deborah.langelaan@powerauthoritv.on.ca I 

From: Terry Bennett [mailto:terry_bennett@transcanada.com] 
Sent: November 26, 2010 9:25AM 
To: Deborah Langelaan 
Cc: Michael Killeavy; John Mikkelsen 
Subject: RE: Estimated Commercial Operation Date 

Thanks Deb. 

John Mikkelsen will be our point of contact from now on. John will follow up with you on this shortly. 

Thanks, 

Terry 

From: Deborah Langelaan [mailto:Deborah.Langelaan@powerauthority.on.ca] 
Sent: Friday, November 26, 2010 9:16AM 
To: Terry Bennett 
Cc: Michael Killeavy 
Subject: RE: Estimated Commercial Operation Date 

Confidential and Without Prejudice 

Terry; 

Further to our telephone conversation on Tuesday afternoon the OPA is reaffirming its original direction that the estimated 
Commercial Operation Date to be provided to Mitsubishi for purposes of developing a firm price quote for the conversion 
of the gas turbines to Fast start is February 8, 2014. 

Kind Regards, 
Deb 

Deborah Langelaan I Manager, Natural Gas Projects I OPA I 
Suite 1600 -120 Adelaide St. W. I Toronto, ON MSH 1Tl I 
T: 416.969.6052 I F: 416.967.1947 II deborah.langelaan@powerauthoritv.on.ca 1 

From: Deborah Langelaan 
Sent: November 23, 2010 3:25 PM 
To:. terry _bennett@transcanada.com 
Cc: Michael Killeavy 
Subject: Estimated Commercial Operation Date 

Confidential and Without Prejudice 

Terry; 

During our conference call yesterday the OPA was asked to provide an estimated Commercial Operation Date that 
Mitsubishi can use for developing a firm price quote for the conversion of the gas turbines to Fast start. The OPA feels it 
would be prudent to use the same milestone date for commercial operation that currently exists in the SWGTA CES 
Contract, February 8, 2014. It is presumed that this is consistent with the date TCE would have provided to Mitsubishi for 
the original price quote. 
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Regards, 
Deb 

Deborah langelaan I Manager, Natural Gas Projects I OPA I 
Suite 1600-120 Adelaide St. W. I Toronto, ON MSH 1Tl I 
T: 416.969.6052 I F: 416.967.1947 II deborah.langelaan@powerauthoritv.on.ca 1 

This e-mail message and any files transmitted with it are intended only for the named recipient(s) above and may contain information that is 
privileged, confidential and/or exempt from disclosure under applicable law. If you are not the intended recipient(s), any dissemination, 
distribution or copying of this e-mail message or any files transmitted with it is strictly prohibited. If you have received this message in error, 
or are not the named recipient(s), please notify the sender immediately and delete this e-mail message. 

This electronic message aod aoy attached documents are intended only for the named addressee(s). This 
communication from TransCaoada may contain information that is privileged, confidential or otherwise 
protected from disclosure aod it must not be disclosed, copied, forwarded or distributed without authorization. If 
you have received this message in error, please notify the sender immediately aod delete the original message. 
Thank you. 
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Christine Lafleur 

From: Susan Kennedy 
Sent: 
To: 

Wednesday, December 01, 2010 6:58AM 
Deborah Langelaan 

Subject: RE: Estimated Commercial Operation Date 

Deb, 

Have you gotten everything you were looking for re the below enquiry? 

SHK 

Susan H. Kennedy 
Director, Corporate/Commercial law Group 

From: Deborah Langelaan 
Sent: November 29, 2010 11:27 AM 
To: Susan Kennedy 
Subject: FW: Estimated Commercial Operation Date 

Susan; 

How familiar are you with Section 92(1) of the OEB Act? Please see my comments below to Amir regarding the 
discussion between OPA and TCE to relocate OGS to Cambridge. Do you know if a Leave to Construct can be submitted 
prior to the approval of the EA? Also, generally how long does it take to receive the Leave to Construct? 

Deb 

Deborah langelaan I Manager, Natural Gas Projects I OPA I 
Suite 1600-120 Adelaide St. W. I Toronto, ON MSH 1Tl I 
T: 416.969.6052 I F: 416.967.1947 II deborah.langelaan@powerauthoritv.on.ca 1 

From: Deborah Langelaan 
Sent: November 29, 2010 9:S7 AM 
To: Amir Shalaby 
Cc: Michael Killeavy; Rocco Sebastiana (rsebastiano@osler.com) 
Subject: FW: Estimated Commercial Operation Date 

Amir; 

During our meeting with TCE on Friday they wanted the OPA to reconsider the estimated COD (Feb. 8, 2014) that we 
have provided to them on two separate occasions. Attached are 3 Gant charts TCE created that project estimated COD's 
under 3 different scenarios. By way of background, the connection line distance of the Boxwood site is greater than 2 km 
and therefore subject to Section 92(1) of the OEB Act. The earliest simple cycle COD is Q4 2014 and that assumes that 
TCE can apply to the OEB for Leave to Construct before the EA is complete. The later COD of Q2 2015 assumes that 
they cannot submit prior to the completion of the EA. The 3"' Gant chart provides an estimated COD for Combined Cycle 
and that is a scenario that we are not pursuing with TCE at this point in time. 

As you know the IPSP had recommended an in-service date fora peaking facility in the KIW/C area by end of2012. 
Please advise if the OPA is agreeable to an estimated COD of Q4 2014. 

Thanks, 
Deb 
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Deborah Langelaan I Manager, Natural Gas Projects I OPA I 
Suite 1600 -120 Adelaide St. W. I Toronto, ON MSH 1Tl I 
T: 416.969.6052 I F: 416.967.1947 II deborah.langelaan@powerauthoritv.on.ca I 

From: Terry Bennett [mailto:terry_bennett@transcanada.com] 
Sent: November 26, 2010 9:25AM 
To: Deborah Langelaan 
Cc: Michael Killeavy; John Mikkelsen 
Subject: RE: Estimated Commercial Operation Date 

Thanks Deb. 

John Mikkelsen will be our point of contact from now on. John will follow up with you on this shortly. 

Thanks, 

Terry 

From: Deborah Langelaan [mailto:Deborah.Langelaan@powerauthority.on.ca] 
Sent: Friday, November 26, 2010 9:16AM 
To: Terry Bennett 
Cc: Michael Killeavy 
Subject: RE: Estimated Commercial Operation Date 

Confidential and Without Prejudice 

Terry; 

Further to our telephone conversation on Tuesday afternoon the OPA is reaffirming its original direction that the estimated 
Commercial Operation Date to be provided to Mitsubishi for purposes of developing a firm price quote for the conversion 
of the gas turbines to Fast start is February 8, 2014. 

Kind Regards, 
Deb 

Deborah Langelaan I Manager, Natural Gas Projects I OPA I 
Suite 1600 -120 Adelaide St. W. I Toronto, ON MSH 1Tl I 
T: 416.969.6052 I F: 416.967.1947 II deborah.langelaan@powerauthoritv.on.ca 1 

From: Deborah Langelaan 
Sent: November 23, 2010 3:25 PM 
To:. terry _bennett@transcanada.com 
Cc: Michael Killeavy 
Subject: Estimated Commercial Operation Date 

Confidential and Without Prejudice 

Terry; 

During our conference call yesterday the OPA was asked to provide an estimated Commercial Operation Date that 
Mitsubishi can use for developing a firm price quote for the conversion of the gas turbines to Fast start. The OPA feels it 
would be prudent to use the same milestone date for commercial operation that currently exists in the SWGTA CES 
Contract, February 8, 2014. It is presumed that this is consistent with the date TCE would have provided to Mitsubishi for 
the original price quote. 
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Christine Lafleur 

From: Susan Kennedy 
Sent: Wednesday, December 08, 2010 5:12PM 
To: Michael Killeavy; Deborah Langelaan; 'rsebastiano@osler.com' 
Cc: 'esmith@osler.com' · 
Subject: Re: Priviledged and Confidential 

I believe we can see it, we just have to do so at Osiers. Perhaps a combo of data room review by OPA and opinion from 
Osiers (to effectively memorandize the rationale as to whatever decision is reached by OPA) would be a workable 
compromise. 

From: Michael Killeavy 
sent: Wednesday, December 08, 2010 04:42 PM 
To: Deborah Langelaan; 'RSebastiano@osler.com' <RSebastiano@osler.com>; Susan Kennedy 
Cc: 'ESmith@osler.com' <ESmith@osler.com> 
Subject: Re: Priviledged and Confidential 

How in the world are we supposed to provide an indemnity that pertains to an agreement we can't see? 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide St. West, Suite 1600 
Toronto, Ontario, MSH 1T1 
416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
Michael.killeaw@powerauthority.on.ca 

From: Deborah Langelaan 
Sent: Wednesday, December 08, 2010 04:07 PM 
To: Michael Killeavy; 'Sebastiana, Rocco' <RSebastiano@osler.com>; Susan Kennedy 
Cc: 'Smith, Elliot' <ESmith@osler.com> 
Subject: Priviledged and Confidential 

All; 

1 just spoke with John Mikkelsen and Terri Steeves and they provided me with the following update: 
• Draft MOU will be provided by e-mail today 
• Draft gas turbine Indemnity Agreement- TCE needs to complete its internal review of the document before 

sending it to OPA and they expect to turn that around by tomorrow morning 
• MPS Equipment Supply Agreement -In spite of the OPA providing a letter that deals with the FIPPA issue and 

designating the agreement under Section 25.13 of the Electricity Act MPS is not comfortable providing a redacted 
copy to the OPA. They have offered to provide a redacted copy to Osiers and they can provide the OPA with a 
legal opinion memo on the contract and/or a data room can be set up and the OPA can view the redacted 
agreement in Osiers office or TCE's office. MPS's Canadian legal counsel will provide an opinion to MPS wrt the 
Electricity Act protection. 

• · MPS to provide indicative pricing for the conversion of the GT conversion by Dec. 16'". 
•' Friday's meeting scheduled from 1:30 to 5:00 p.m. 
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Christine Lafleur . 

From: Susan Kennedy 
Sent: 
To: 

Friday, December 10, 2010 2:31 PM 
Michael Lyle 

Subject: Re: Message to Mayor Craig 

Yes apparently, Gov't told MPs about potential deal. Leaks happen. 

From: Michael Lyle 
Sent: Friday, December 10, 2010 01:47PM 
To: Susan Kennedy; Hillary Thatcher 
Subject: FW: Message to Mayor Craig 

FYI 

Michael Lyle 
General Counsel and Vice President 
Legal, Aboriginal & Regulatory Affairs 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario, M5H 1T1 
Direct: 416-969-6035 
Fax: 416.96g.6383 
Email: michael.lyle@powerauthoritv.on.ca 

This e-mail message and any files transmitted with it are intended only for the named recipient(s) above and may contain infonnation that is privileged, confidential 
and/or exemptfrom disclosure under applicable law. If you are not the intended recipient{s), any dissemination, distribution or Copying of this e-mail message or 
any files transmitted with it is stricUy prohibited. If you have received this message in error. or are not the named recipient(s), please notify the sender immediately 
and delete this e·mail message 

From: Ben Chin 
Sent: December 10, 2010.1:47 PM 
To: Michael Killeavy; Deborah Langelaan; JoAnne Butler 
Cc: Colin Andersen; Amir Shalaby; Michael Lyle 
Subject: FW: Message to Mayor Craig 

Heads up, TCE may feel a need to contact the Mayor of Cambridge today. I think it's the fair and responsible thing to do. 
I've given others a heads up as well. 

Ben Chin I Vice President, Corporate Communications 
120 Adelaide St W., Suite 1600 I Toronto, Ontario, MSH 1T1 
Phone: 416.969.6007 I Fax: 416.967.19471 Email: ben.chin@powerauthority.on.ca 
J'i Please consider your environmental responsibility before printing this emaiL 

17zis e-mail message and any files transmitted with it are intended only for the named recipient{s) above and may contain information that is privileged, confidential 
and/or exempt from disclosure under applicable law. If you are not the intended recipient(s}, any dissemination, distribution or copying of this e-mail message or 
any files transmitted with it is strictly prohibited. If you have received this message in error, or are not the named recipient(s), please notify the sender immediately 
and delete this e-mail message. 
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From: Chris Breen [mailto:chris breen@transcanada.com] 
Sent: December 10, 2010 1:20PM 
To: Ben Chin 
Subject: Message to Mayor Craig 

Sir, 

If I am asked to call the Mayor today, please consider below and feel free to improve! 

Purpose - show the Mayor some respect and open a channel of communication. 

Timing Rationale- competitors are aware of proposed plan and likely speaking to the City
so its important that we tell the Mayor we are interested in his input and understanding what 
the City thinks and needs. 

Message Notes: 
• Intro myself, TC and give my cell #; 
• Remind him ofOPA LTEP and IESO 18 month outlook regarding KW-C; 
• Remind him that we own a piece ofland on Eagle St. and there are other reasonable sites 

in Cambridge; 
• Remind him that we are in discussion with OP A on how to peacefully wrap up OGS 

cancellation; 
• Tell him that we have no deal with OP A but will stay in touch as things evolve; 
• Tell him that we would like to meet with him to understand his views and discuss 

opportunities for the City; and 
• Invite him to call me anytime if he has questions or concerns. 

Thanks, 
Chris Breen 
www.transcanada.com 
416.605.3524 

Please note our new address: 
Royal Bank Plaza, South Tower 
200 Bay Street, Suite 2400 
Post Office Box 43 
Toronto, Ontario M5J 2Jl 

This electronic message and any attached documents are intended only for the named addressee(s). This 
communication from TransCanada may contain information that is privileged, confidential or otherwise 
protected from disclosure and it must not be disclosed, copied, forwarded or distributed without authorization. If 
you have received this message in error, please notify the sender immediately and delete the original message. 
Thank you. 
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Christine Lafleur 

From: Susan Kennedy 
Sent: 
To: 

Tuesday, December 14,'2010 10:31 AM 
John Zych 

Subject: Oakville 

Link to folder with em ails: · 

L:\Corporate Legal Group Files\3- ELECTRICITY RESOURCES\SOUTHWEST GTA 13-1 0016}\Contract 
Termination\Correspondence- Miscellaneous 

L:\Corporate Legal Group Files\3- ELECTRICITY RESOURCES\SOUTHWEST GTA 13-10016}\Contract 
Termination\Correspondence- Oakville Litigation Costs 

L:\Corporate Legal Group Files\3- ELECTRICITY RESOURCES\SOUTHWEST GTA 13-10016}\0MB Hearing- October 
13,2009 

L:\Corporate Legal Group Files\3- ELECTRICITY RESOURCES\SOUTHWEST GTA 13-10016}\Pianning Act Regulation 
(Section 62.0.1 l 

Feel free to nose around the whole directory if you want: 

L:\Corporate Legal Group Files\3- ELECTRICITY RESOURCES\SOUTHWEST GTA 13-10016) 

Susan H. Kennedy 
Director, Corporate/Commercial Law Group 
Ontario Power Authority 
T: 416-969-6054 
F: 416-969-6383 
E: susan.kennedy@powerauthoritv.on.ca 
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Christine Lafleur 

From: 
Sent: 
To: 
Cc: 
Subject: 
Attachments: 

Colin, 

Susan Kennedy 
Tuesday, December 14, 2010 11:56 AM 
Colin Andersen 
Michael Killeavy; Deborah Langelaan; JoAnne Butler 
TCE- Requested MOU and Turbine Indemnity Agreement 
DOCS-#9881264-v5-L TR_-_OPA_re_ Gas_ Turbine_lndemnity_Agreement {TCE).doc; 
9885782v4- MOU- TransCanada (OPA) _1.doc 

Per your request, attached are the draft "asks" from TCE re MOU and Turbine Indemnity Agreement. As discussed, OPA 
pushed back on MOU request (to pare it back to what auditors might need). We have also pushed back on Turbine 
Indemnity Agreement; however, are awaiting a "look" at the actual agreement before proceeding further re same. 

SHK 
Susan H. Kennedy 
Director, Corporate/Commercial Law Group 
Ontario Power Authority 
T: 416-969-6054 
F: 416-969-6383 
E: susan.kennedv®powerauthority.on.ca 
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Ontario Power Authority 
Suite 1600 
120 Adelaide Street West 
Toronto, ON M5H 1T1 

Attention: • 

Dear Sirs: 

[TCE Letterhead] 

Re: Gas Turbine Indemnity Agreement 

Background 

Draft: December 9, 2010 

WITH PREJUDICE 

TransCanada Energy Ltd. ('TCE") and MPS Canada, Inc. ("MPS") have entered into Equipment 
Supply Agreement No. 6519 dated July 7, 2009 (the "ESA'') relating to the design, fabrication 
and supply of, and the performance of certain services for two M501GAC combustion gas 
turbines and related ancillary equipment (the "Supplier's Work") as amended by letter 
agreements dated October 29, 2010, November 19, 2010, and December •. 2010 and as may 
be further amended from time to time. The October 29, 201 0 letter agreement also instructed 
MPS to suspend the Suppliers Work until November 30, 2010. The November 19, 2010 letter 
agreement extended the suspension until December 31,2010. 

TCE has the right to cancel the ESA upon payment of a termination payment as specified 
therein. The ESA provides that the amount of the termination payment increases from month to 
month. 

TCE and the Ontario Power Authority (the "OPA'') are engaged in discussions regarding a 
peaking generation agreement, in respect of a simple cycle natural gas-fired power generation 
project in Cambridge, Ontario having an approximate season 3 degraded capacity of 450 MW 
(the "Cambridge Project"). It is anticipated that the gas turbines sourced under the ESA (the 
"MPS Equipment") will be used in the Cambridge Project. 

In light of such ongoing discussions regarding the Cambridge Project, the OPA has requested 
that TCE refrain from exercising its termination rights under the ESA at this time and has also 
requested that TCE withdraw its suspension notice under the ESA and direct MPS to 
recommence the Supplier's Work thereunder including the modification of the equipment from 
M501 GAC to M501 GAC Fast start. TCE is prepared to agree to such request on the condition 
that the OPA agree to indemnify TCE from and against all amounts payable by TCE to MPS 
pursuant to the ESA. 

lndemnitv 

If prior to September 1, 2011 TCE and the OPA have entered into a binding peaking generation 
agreement for the-Cambridge Project or an alternative project agreed to by the parties, and 
which, in either case, utilizes the MPS Equipment, then this agreement shall terminate upon the 
effective date. of such agreement; otherwise the following provisions shall apply: 
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1. If the OPA determines, acting reasonably, that TCE and the OPA will not be able to 
reach an agreement on the terms of a binding peaking generation agreement for the 
Cambridge Project or an alternative project agreed to by the parties by September 1, 
2011, then the OPA may direct TCE to terminate the ESA on 1 0 days notice to TCE in 
which case TCE shall terminate the ESA. TCE shall not terminate the ESA prior to 
September 1, 2011 without the prior written direction of the OPA. 

2. In the event that the OPA directs TCE to terminate the ESA in accordance with section 1 
then the OPA hereby agrees to indemnify and hold harmless TCE from and against all 
claims, liabilities, costs and expenses suffered or incurred by TCE as a result of the 
termination of the ESA, including reimbursement of all amounts paid by TCE to MPS to 
the date of termination and any termination payment payable thereunder. 

3. If prior to September 1, 2011, TCE and the OPA have not entered into a binding peaking 
generation agreement in respect of the Cambridge Project or an alternative project 
agreed to by the Parties which, in either case, utilizes the MPS Equipment and the OPA 
does not direct TCE to terminate the ESA on or before September 1, 2011, then: 

(i) on or before October 1, 2011 the OPA shall pay to TCE the total amount 
of all payments that have been paid or are payable by TCE to MPS under 
the ESA up to and including September 1, 2011; 

(ii) the OPA shall reimburse TCE for all payments made by TCE to MPS 
under the ESA after September 1, 2011 within 30 days of a request for 
reimbursement by TCE to the OPA; 

(iii) if TCE has not sold the MPS Equipment to a third party or put the MPS 
Equipment to a TCE Use as defined in (v) below, then TCE shall·arrange 
for suitable storage and maintenance of same; 

(iv) the OPA shall reimburse TCE for all costs incurred by TCE in connection 
with the storage and maintenance of the MPS Equipment including 
without limitation all transportation costs, insurance costs and storage and 
maintenance costs within 30 days of a request for reimbursement by TCE 
to the OPA; and 

(v) TCE shall use commercially reasonable efforts to re-sell the MPS 
Equipment to a third party or to use the MPS Equipment in another power 
generation project developed by TCE (a "TCE Use") and in such event 
TCE shall pay to the OPA the net proceeds received by TCE upon such 
resale or the fair market value of the MPS Equipment at the time of such 
TCE Use whichever is the case, less in each case, all costs incurred by 
TCE to implement such resale or TCE Use not previously reimbursed by 
the OPA to TCE. 

4. General. 

(a) This agreement and its application and interpretation will be governed exclusively 
by the laws of the Province of Ontario and the federal laws of Canada applicable 
therein regardless of the laws that might otherwise govern under applicable 
conflict of law principles; 
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(b) The parties' relationship to each other in the performance of this agreement is 
that of independent contractors. Nothing contained in this agreement is intended 
to place the parties in the relationship of partners, joint venturers, principal-agent, 
or employer-employee, and neither party shall have any right to obligate or bind 
the other party in any manrier whatsoever; and 

(c) This agreement may be executed simultaneously in two or more counterparts, 
each of which shall be deemed an original, but all of which together shall 
constitute one and the same instrument. Delivery of executed counterparts 
hereof may be made electronically. 

(d) The parties acknowledge that this agreement is subject to the terms of the 
Confidentiality Agreement between the parties dated as of October 8, 2010. 

(e) Neither party will assign this agreement without the prior written consent of the 
other party. 

Please confirm your agreement with the foregoing by signing and returning the enclosed copy of 
this letter. 

Yours very truly, 

TransCanada Energy Ltd. 

Per: 

Per: 

Name: • 
Title: • 

Name: • 
Title: • 

Agreed to this ___ day of December, 2010. 

ONTARIO POWER AUTHORITY 

Per: 

Per: 

Name: • 

Title: • 

----------------------------
Name: • 
Title: • 



Ontario Power Authority 
Suite 1600 
120 Adelaide Street West 
Toronto, ON MSH 1T1 

Attention: • 

Dear Sirs: 

Re: Cambridge Generation Project 

Draft: December 8, 2010 

[TCE Letterhead] 

WITH PREJUDICE 

This letter ("MOU") sets forth the understanding between TransCanada Energy Ltd. ("TCE") and 
the Ontario Power Authority ("OPA'') regarding the development of a simple cycle natural gas
fired power generation project in Cambridge, Ontario having an approximate season 3 degraded 
capacity of 450MW (the "Cambridge Project'') and entering into a peaking generation 
agreement with respect thereto (collectively, the "Transaction"). 

1. Background. TCE was notified by the OPA that it was the selected proponent under 
the Southwest GTA Request for Proposals procurement process on September 30, 
2009. TCE executed the Southwest GTA Clean Energy Supply (CES) Contract (the 
'Contract") with the OPA on October 9, 2009. 

TCE entered into contracts for equipment, engineering, construction management and 
acquisition of land, and expended funds to develop the Facility (as defined in the 
Contract). 

On October 7, 2010 TCE received a letter from Colin Andersen of the OPA Re; 
Southwest GTA Clean Energy Supply Contract (the "Contract'') between TransCanada 
Energy Ltd. and the OPA dated October 9, 2009, (the "Oakville Termination Letter") 
which stated that the OPA will not proceed with the Contract, and directed TCE to cease 
all further work and activities in connection with the Facility other than anything that may 
be reasonably necessary in the circumstances to bring such work to a conclusion. 

TCE has endeavored to cease activities in accordance with the direction and has made 
significant progress since October 7, 2010 in this regard. 

In accordance with the Oakville Termination Letter, TCE and the OPA have been 
working cooperatively to identify other generation projects that meet Ontario's electricity 
system needs as identified in Ontario's Long Term Energy Plan and the JESO's 18-
Month Outlook Update (December 3, 2010) and the extent that such projects may 
compensate TCE for its damages arising from the OPA's refusal to proceed with the 
Contract. TCE and the OPA have identified the Cambridge Project as a potential project 
for such purposes. It is anticipated that the Cambridge Project will use the gas turbines· 
sourced under an equipment supply agreement originally entered into by TCE and MPS 
Canada, Inc. with respect to the Facility and the parties have entered into a Gas Turbine 
Indemnity Agreement dated December •. 2010 relating thereto. 
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If the parties determine that the Cambridge Project is not feasible they will attempt to 
agree on an alternative project. 

2. Project Development. TCE shall proceed forthwith with the development of the 
Cambridge Project with the objective of achieving commercial operation by 
December 31, 2014. TCE will fund all such development costs associated with the 
Cambridge Project. TCE shall provide the OPA with timely updates on the progress of 
development and the cost expended on the Cambridge Project. The OPA shall provide 
all assistance as reasonably requested by TCE including acting as liaison with various 
levels of government and other stakeholders. 

3. Good Faith Negotiations. Following the execution of this letter, the parties hereto 
agree to work together in good faith to negotiate the definitive form of a peaking 
generation agreement {the "Definitive Agreement") in respect of the Cambridge 
Project, or an alternative project agreed to by the parties, based on the form of the 
Northern York Region Peaking Generation Contract except that the "NRR" thereunder 
shall include all gas management and distribution costs, which agreement shall be 
satisfactory to TCE and the OPA in their sole discretion. The pricing under the Definitive 
Agreement shall be designed to allow TCE to recover all costs incurred by TCE with 
respect to the Facility as well as TCE's anticipated financial value of the Contract and 
the Project Development Costs (as defined below). The target date for completion of 
such negotiations shall be June 30, 2011. 

4. Transaction Expenses. The OPA acknowledges that TCE will devote substantial time 
and incur internal and external expenses in connection with conducting business, 
financial and legal due diligence investigations in connection with the Transaction, 
drafting and negotiating this MOU and the Definitive Agreement; designing and 
engineering the Cambridge Project, or an alternative project agreed to by the parties, 
advancing the permitting and approvals with respect thereto and other related matters 
(collectively, "Project Development Costs"). To induce TCE to incur the Project 
Development Costs, the OPA agrees that if TCE and the OPA do not enter into the . 
Definitive Agreement prior to September 1, 2011, then the OPA shall reimburse TCE for 
all of the Project Development Costs and shall compensate TCE for all of its reasonable 
damages arising from the OPA's refusal to proceed with the Contract, including the 
anticipated financial value of the Contract. 

5. Legal Effect. The parties hereto acknowledge that sections 3, 4, 5 and 7 of this MOU 
constitute a legally binding agreement regarding the matters contemplated herein. Each 
party hereby represents and warrants to the other that such party has full power and 
authority to execute and deliver this MOU, and that the execution and delivery of this 
MOU by such party has been authorized by all requisite corporate action on the part of 
such party. The remaining provisions of this MOU do not create any legally binding 
obligations. · 

6. Exclusivity. The parties agree to work exclusively with each other with respect to the 
Transaction until such time as the Definitive Agreement is executed or September 1, 
2011, whichever is earlier. 
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7. General. 

(a) This MOU and its application and interpretation will be governed exclusively by 
the laws of the Province of Ontario and the federal laws of Canada applicable 
therein regardless of the laws that might otherwise govern under applicable 
conflict of law principles; 

(b) The parties' relationship to each other in the performance of this MOU is that of 
independent contractors. Nothing contained in this MOU is intended to place the 
parties in the relationship of partners, joint venturers, principal-agent, or 
employer-employee, and neither party shall have any right to obligate or bind the 
other party in any manner whatsoever; and 

(c) This MOU may be executed sirnultaneously in two or more counterparts, each of 
which shall be deemed an original, but all of which together shall constitute one 
and the same instrument. Delivery of executed counterparts hereof may be 
made electronically. 

(d) The parties acknowledge that this MOU is subject to the terms of the 
Confidentiality Agreement between the parties dated as of October 8, 2010. 

(e) Neither party will assign this agreement without the prior written consent of the 
other party. 

If the foregoing correctly sets forth our mutual understanding and intentions, please sign the 
enclosed counterpart originals of this MOU and return one of the counterparts to the attention of 
the undersigned on or before December •. 2010. Provided that this letter is executed by all 
parties by such date, this MOU shall become effective as of such date of acceptance otherwise 
it will be null and void. 

Yours very truly, 

TRANSCANADA ENERGY LTD. 

Per: 

Per: 

Name: • 
Title: • 

Name: • 
Title: • 
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ACCEPTED AND AGREED to this ___ day of •. 2010. 

ONTARIO POWER AUTHORITY 

Per: 

Per: 

Name: • 
Title: • 

Name: • 
Title: • 



Christine Lafleur 

From: Susan Kennedy 
Sent: 
To: 
Subject: 

Wednesday, December 15, 2010 4:36PM 
Michael Killeavy; JoAnne Butler; Michael Lyle 
RE: Revised Draft Directive 

Attachments: BL_KWC Directive_v3-2.docx 

Revised per below suggestion. 

Susan H. Kennedy 
Director, Corporate/Commercial Law Group 

From: Michael Killeavy 
Sent: December 15, 2010 4:07 PM 
To: Susan Kennedy; JoAnne Butler; Michael Lyle 
Subject: RE: Revised Draft Directive 

Could we put an "out" option in the Directive that states that if we can't negotiate an agreement with TCE that is in the 
best interests ofthe ratepayer, we don't need to conclude an agreement at any cost? I know that this might be tough 
considering that we need to build in sunk costs for OGC plus the financial value of the OGS contract, but I am concerned 
that this Directive ties our hands. The later we actually get the directive, the less the risk is, I suppose. 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario 
MSH 1Tl 
416-969-6288 
416-5209788 (CELL) 
416-967-1947 (FAX) 

From: Susan Kennedy 
Sent: December 15; 2010 3:51 PM 
To: JoAnne Butler; Michael Lyle; Michael Killeavy 
Subject: RE: Revised Draft Directive 

Sorry. Attached this time. BL and clean. 

Susan H. Kennedy 
Director, Corporate/Commercial law Group 

From: JoAnne Butler 
Sent: December 15, 2010 3:48 PM 
To: Susan Kennedy; Michael Lyle; Michael Killeavy 
Subject: RE: Revised Draft Directive 

Nothing attached ... 

JoAnne C. Butler 
Vice President; Electricity Resources 
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Ontario Power Authority 

120 Adelaide Street West, Suite 1600 
Toronto, Ontario MSH 1T1 

416-969-6005 Tel. 
416-969-6071 Fax. 
joanne.butler@oowerauthority.on.ca 

From: Susan Kennedy 
Sent: Mh§rcoles, 15 de Diciembre de 2010 03:48 p.m. 
To: Michael Lyle; Michael Killeavy 
Cc: JoAnne Butler 
Subject: Revised Draft Directive 

Attached. Incorporating Mike's comments. Ideally, I'd like to get the draft to the Ministry today, or tomorrow noon (at the 
latest). 

Thanks, 

Susan H. Kennedy 
Director, Corporate/Commercial Law Group 
Ontario Power Authority 
T: 416-969-6054 
F: 416-969-6383 
E: susan.kennedy@powerauthoritv.on.ca 
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